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Vegetation Community
Non-Native Annual Grassland: 55.3 ac (2,408,868 sqft)

Ruderal: 5.9 ac (257,004 sqft)

Alkali Meadow: 0.73 acre (32,008 sqft)

Creeping Wildrye Grassland: 3.50 ac (152,373 sqft)

Valley Oak Woodland: 1.88 ac (82,055 sqft)

Emergent Freshwater Marsh: 6.65 acres (289,636 sqft)

Northern Coastal Salt Marsh: 0.53 acre (22,997 sqft)

Seasonal Wetland: 0.04 acre (1,893 sqft)

Bayview Estates Residential Project

Figure 4.3-1
Vegetation Communities and Wildlife Habitats
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have been subject to higher levels of disturbance, non-native annual grassland intergrades with 
ruderal vegetation. Slender oat, foxtail barley, Italian rye grass, soft chess (Bromus hordeaceus) 
ripgut brome (Bromus diandrus), big quaking grass (Briza maxima), and rattail fescue (Festuca 
myuros) are dominant grass species in these grasslands. Non-native forbs included wild radish 
(Raphanus sativus), shortpod mustard  

 (Hirschfeldia incana), Italian thistle (Carduus pycnocephalus), bull thistle (Cirsium vulgare), 
bristly ox-tongue, yellow star-thistle, and long-beaked storksbill (Erodium botrys). 

Northeast of the freshwater pond, non-native annual grassland occurs on slightly alkaline and 
more mesic, i.e., moist, soils, where it occurs in smaller patches and intergrades with alkali 
meadow habitat. These areas are dominated by Italian ryegrass, rabbitsfoot grass (Polypogon 
monspeliensis), Mediterranean barley (Hordeum marinum ssp. gussoneanum), bristly ox-tongue, 
sourclover (Melilotus indica), common vetch (Vicia sativa), and five-hook bassia (Bassia 
hyssopifolia). Characteristic wildlife associated with annual grassland habitats of on the site 
include the western fence lizard (Sceloporus occidentalis), black-tailed jackrabbit (Lepus 
californicus), California ground squirrel, western meadowlark (Sturnella neglecta), western 
kingbird (Tyrannus verticalis), and mourning dove (Zenaida macroura). The grassland habitats 
on the site are also used by foraging raptors such as red-tailed hawk (Buteo jamaicensis) and 
American kestrel (Falco sparverius). 

Ruderal Grassland 

The Project site supports approximately 5.9 acres of ruderal vegetation. Ruderal (disturbed and 
weedy) grassland communities are most prevalent in areas subject to frequent and often severe 
vegetation and soil disturbances such as disked or fallow fields, construction sites, levees, vehicle 
parking lots, and railroad or other public utility rights of way. Within the Project site, this habitat 
type occurs in the relatively flat areas southeast of the hill and north, east and south of the 
freshwater marsh and pond located in the north east portion of the site (see Figure 4.3-1). As 
observed during the 2017 reconnaissance visit, recent disking and cattle grazing within the flat 
portion of the site east of the hill and where much of the housing would be constructed, has 
expanded this community type from 2007 and minimal live vegetation was observed.  

Plants in this community of the Project site include the non-native grasses slender oat (Avena 
barbata), foxtail barley (Hordeum murinum) and Italian rye grass (Festuca perennis) among large 
areas of bare soil and patches of the invasive plant species bristly ox-tongue (Helminthotheca 
echioides), yellow star-thistle (Centaurea solstitialis) and stinkwort (Dittrichia graveolens). 
Ruderal vegetation provides some foraging and occupational opportunity for disturbance-tolerant 
birds such as European starling (Sturnus vulgaris) and house finch (Haemorhous mexicanus), and 
small mammals like the Norway rat (Rattus norvegicus), California ground squirrels 
(Spermophilus beecheyi), and California vole (Microtus californicus).  
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Alkali Meadow 

Alkali meadow is typically a sparsely- to densely-vegetated plant community consisting of 
relatively few low growing plant species. This community most closely corresponds to the 
saltgrass series described in Sawyer and Keeler-Wolf (1995) and portions of this plant 
community within the Project site would be classified as a palustrine emergent persistent 
seasonally flooded wetland, as described by Cowardin, et al. (1979). It occurs on fine-textured, 
more or less permanently moist, alkaline soils.  

Within the Project site, approximately 0.73 acre of alkali meadow is located near the margins of 
the freshwater marsh and pond in the northeast corner of the site and along the margins of the 
freshwater marsh in the southwest portion of the site (Figure 4.3-1). Plant species within the 
alkali meadow areas include dispersed patches of saltgrass (Distichlis spicata), alkali heath 
(Frankenia salina), alkali weed (Cressa truxillensis), and fat hen (Atriplex prostrata), 
interspersed with typical non-native associates bird’s foot trefoil (Lotus corniculatus), 
Mediterranean barley and rabbitsfoot grass. The alkali meadow hosts similar wildlife as those in 
the adjacent non-native annual grasslands described above. 

Creeping Wildrye Grassland 

Creeping, or valley wildrye grassland typically forms dense patches of the native grass creeping 
wildrye (Elymus triticoides). This plant community generally occurs on moist sites at low 
elevations, often adjacent to riparian or freshwater marsh habitat (Holland, 1986). Soils are 
frequently sub-alkaline and are seasonally inundated. In the San Francisco Bay Area, it also 
commonly occurs on clayey or sandy slopes near seeps or where the soil remains moist through 
spring and into the summer months. In northern California, creeping wildrye grassland occurs 
throughout the Central Valley and surrounding foothills, but often in riparian or wetland settings. 
Therefore, this vegetation type is considered sensitive by CDFW.  

Creeping wildrye grassland covers approximately 3.50 acre of the Project site. Dense stands of 
creeping wildrye occur on the lower west-facing slope of the hill near the highway and below the 
saddle on a gentle southeast-facing slope near the northern end of the property (Figure 4.3-1). The 
stands at the western property boundary support between 25 and 40 percent cover of creeping 
wildrye, with the remainder of the vegetative cover consisting of non-native annual grasses and 
weeds. The stand at the northern end of the property is very dense, supporting nearly 100 percent 
cover of creeping wildrye. Wildlife associated with this native grassland are similar to those 
occurring in the non-native annual grasslands on the site. 

Valley Oak Woodland 

Valley oak woodland is better characterized as an oak savanna with a grassy understory rather 
than a closed woodland, with valley oak (Quercus lobata) typically the only tree species present. 
Valley oak is winter deciduous and California’s largest broad-leaved tree. Canopy cover of this 
community is open, seldom exceeding 30 to 40 percent absolute cover. It occurs on deep well-
drained soils, usually in valley bottoms but can also occupy non-alluvial settings. Blue oak 
(Quercus douglasii), poison oak (Toxicodendron diversilobum), and creeping wildrye are other 
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native species typically characteristic of this community. Valley oak woodland is considered a 
sensitive natural community by CDFW. 

There is approximately 3.5+/- acres of valley oak woodland positioned mid-slope on the north-
facing side of the hill within the Project site (Figure 4.3-1). A few coast live oak (Quercus 
agrifolia) and California bay (Umbellularia californica) trees co-occur in the valley oak 
woodland. Many of these trees have been vandalized and exhibit chainsaw cuts on the west side 
of their trunks approximately four feet off of the ground. A dense and pronounced stand of poison 
oak (Toxicodendron diversilobum)  is a dominant associate in the shrub layer of this woodland 
throughout the site. Other species observed within this community include poison oak, California 
pipevine (Aristolochia californica), Pacific sanicle (Sanicula crassicaulis), soap plant 
(Chlorogalum pomeridianum var. pomeridianum), bedstraw (Galium aparine), as well as species 
found in non-native annual grassland.  

Oak woodlands provide food and cover for many species of wildlife. Red-tailed hawk (Buteo 
jamaicensis), American kestrel, and northern flicker (Colaptes auratus) were observed in the 
valley oak woodland on the site (Moore, 2021). Species including such as western rattlesnake 
(Crotalus viridis), gopher snake (Pituophis catenifer), wild turkey (Meleagris gallopavo), acorn 
woodpecker (Melanerpes formicivorus), tree swallow (Tachycineta bicolor), oak titmouse 
(Baeolophus inornatus), western bluebird (Sialia mexicana), western gray squirrel (Sciurus 
griseus), and black-tailed deer (Odocoileus hemionus) are also expected to occur in the valley oak 
woodland. Several bat species are also known to roost in oak woodlands within tree hollows or 
among tree bark.  

Emergent Freshwater Marsh 

Emergent freshwater marsh typically occurs in low-lying sites that are permanently flooded with 
fresh water and lacking significant current. It is found on nutrient-rich mineral soils that are 
saturated for all or most of the year. Freshwater marsh is distributed along the coast and in coastal 
valleys near river mouths and around the margins of lakes, springs, and streams (Holland, 1986).  

Emergent freshwater marsh vegetation covers approximately 6.65 acres of the Project site. Dense 
stands of emergent freshwater marsh surround the pond on the site and also border Pacheco Creek 
(Figures 4.3-1 and 4.3-2). Water within the pond and Pacheco Creek is somewhat brackish due to 
the hydrologic connection to Suisun Bay, approximately two miles north of the Project site, with 
salinity levels low enough for freshwater marsh vegetation to dominate. Native species observed 
within this community of the Project site include southern cattail (Typha domingensis) and 
broadleaf cattail (Typha latifolia), common reed (Phragmites australis), prairie bulrush 
(Bolboschoenus robustus), and punctuate smartweed (Polygonum punctatum). Non-native water 
beard grass (Polypogon viridis), wild carrot (Daucus carota) and non-native, invasive perennial 
pepperweed (Lepidium latifolium) and poison hemlock (Conium maculatum) occur in dense 
stands along the upland fringes of this community. Wildlife common to freshwater marsh of the 
region include American bullfrog (Lithobates catesbeianus), Sierran tree frog (Pseudacris sierra), 
marsh wren (Cistothorus palustris), red-winged blackbird (Agelaius phoeniceus), pied-billed 
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grebe (Podilymbus podiceps), green heron (Butorides virescens) and common muskrat (Ondatra 
zibethicus).  

Northern Coastal Saltmarsh (Brackish Marsh) 

Well-developed northern coastal saltmarshes consist of highly productive, herbaceous perennials 
up to three to four feet tall which develop dense vegetative cover and typically occur along 
sheltered margins of bays, lagoons, and estuaries (Holland, 1986). Subject to continuously 
fluctuating salinity and water levels, northern coastal saltmarsh is typically dominated by a low 
diversity of salt-tolerant (i.e., halophytes) aquatic plants. Depending on topography, clear 
transitions in species composition are frequently evident in the progression from the lower to 
middle to high estuarine (brackish) marsh zones. Within the Project site, the northern coastal 
saltmarsh vegetation community is muted by its inland position and limited tidal influence and 
can also be described as brackish marsh.  

Northern coastal salt marsh vegetation covers approximately 0.53 acre of the Project site. This 
plant community occurs at two locations in the northeastern portion of the Project site, in small 
patch northeast of the freshwater pond and a larger area on the north bank adjacent to Pacheco 
Creek (see Figures 4.3-1 and 4.3-2). Due to the presence of saltmarsh community plants, water 
within Pacheco Creek is at least of brackish salinity. The patch of salt marsh plants disconnected 
from the creek channel which is not directly subject to tidal influence has likely formed on fill 
soils placed into historic tidal saltmarshes associated with Pacheco Creek at the edge of Suisun 
Bay. In such situations, it is not uncommon for fill soils placed on top of salt marshes to become 
alkaline by the effects of capillary action, which brings salts to the surface. In addition, tidal 
pumping, i.e., the effects of tides on the water table far from the actual shoreline, can move salts 
through the soil profile. Where this community occurs, pickleweed (Salicornia pacifica) is the 
dominant plant species among alkali heath, alkali weed, salt grass, Mediterranean barley, 
rabbitsfoot grass, fat hen, and brass buttons (Cotula coronopifolia). Northern coastal saltmarsh 
within the Project site is of insufficient size to support the assemblage of common and special-
status wildlife species that occur in the well-developed northern coastal saltmarshes in Suisun 
Bay, approximately two miles north of the Project site. Therefore, wildlife using the northern 
coastal saltmarsh vegetation on the Project site are primarily the same as those using surrounding 
and adjacent vegetation community types, such as non-native annual grassland and freshwater 
marsh.   

Seasonal Wetland 

The plant association for seasonal wetlands typically resembles a wetland community only 
following the wet season, and dries up rapidly with the onset of hot, dry conditions when the 
wetland plant species go seasonally dormant. During the dry season, such sites may not be readily 
recognizable as wetlands because the wetland plant species go to seed and co-occurring upland 
grasses and forbs become dominant.  Depending on the hydrologic conditions, seasonal wetlands 
often support a distinctive and diverse flora of native plant species.   
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Within the Project site, a single seasonal wetland (approximately 0.04 acre) is present northeast of 
the freshwater pond near the patch of northern coastal saltmarsh and alkali meadow vegetation 
(see Figures 4.3-1 and 4.3-2). Based on the plant species present observations of supportive 
hydrology, this seasonal wetland would be classified as a palustrine seasonally flooded wetland 
(Cowardin, et al., 1979). This area contains the native wetland plant species alkali weed, fat hen, 
alkali heath, salt grass, pickleweed, and slim aster (Symphyotrichum divaricatum), among others. 
Also present are non-native annual grasses and forb species which dominate the ruderal and non-
native annual grassland vegetation communities, including rabbit’s foot grass, Mediterranean 
barley, Italian ryegrass, bristly ox-tongue, curly dock (Rumex crispus), brass buttons, and bird’s 
foot trefoil, among others.   

TABLE 4.3-1 
SUMMARY OF AQUATIC RESOURCES WITHIN THE PROJECT SITE 

Aquatic Resource Area Jurisdictional Authority 

Other Waters 2.3 acres USACE, RWQCB and CDFW 

Emergent Freshwater Marsh 6.7 acres USACE, RWQCB and CDFW 

Brackish Marsh 4.2 acres USACE, RWQCB and CDFW 

Seasonal Wetland 0.02 acres USACE, RWQCB and CDFW 

Total 13.22 acres  

NOTE:  

Table reflects the Moore (2021) preliminary delineation findings, which are more conservative (i.e., larger) than the results of the 2007 
delineation.  

SOURCE: WBC 2007a; WBC, 2008; Hicks, 2009; Moore, 2021. 

 

Sensitive Natural Communities 

A sensitive natural community is a biological community that is regionally rare, provides important 
habitat opportunities for wildlife, is structurally complex, or is in other ways of special concern to 
local, state, or federal agencies. Most sensitive natural communities are given special consideration 
because they perform important ecological functions, such as maintaining water quality and 
providing essential habitat for plants and wildlife. Some plant communities support a unique or 
diverse assemblage of plant species and therefore are considered sensitive from a botanical 
standpoint. The CDFW Sensitive Natural Communities Lists (CDFW, 2020) describes natural 
communities that are of special-status given the current state of the California classification. 

Based on observations from the 2007 floristic assessment and the 2017 and 2020 biological surveys, 
creeping wildrye grassland, valley oak woodland, and northern coastal saltmarsh are CDFW 
sensitive communities that occur within the Project site (WBC, 2007b; Moore, 2021).  
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Wetlands and Other Waters 

Natural hydrological processes in the low-lying portions of the Project site and vicinity have been 
severely altered by grading, filling, the construction of levees and other flood control measures. 
An 1898 historic USGS topographic map depicts tidal salt marshes of Pacheco Slough extending 
from the edge of Suisun Bay across the southern portion of the site, to the location of Highway 
680 (USGS, 1898). The eastern and southeastern portions of the Project site are situated on low-
lying flats that were presumably part of the historical tidal salt marsh at the confluence of 
Pacheco Creek, Walnut Creek and Grayson Creek and presently support northern coastal salt 
marsh vegetation. In the late 1980s, lower Pacheco Creek was realigned to better serve as a flood 
control channel contained within earthen levees and connected to Suisun Bay approximately two 
miles north of the Project site.  

Due to channel realignments and flood control improvements, the nomenclature of the creeks that 
converge near the southeast part of the site is complicated and seems to be variably interpreted on 
USGS and Contra Costa County Flood Control and Water Conservation and Flood Control Maps. 
Walnut Creek and Grayson Creek are clearly depicted at two creeks southeast of the site that 
converge near the southeast part of the site on an historical (i.e., 1940) USGS topographic map 
and flow into Pacheco Creek.   The drainage that meanders through the marsh in the south part of 
the site is the upstream section of Pacheco Creek. An artificial basin or pond (referred to as the 
freshwater pond throughout this section) located in the northeast part of the Project site supports 
open water and freshwater marsh vegetation year-round , is connected to Pacheco Creek, and is 
subject to tidal influence.  

A wetland delineation was prepared for the Project in 2007 and revised in 2008 following a field 
verification with the U.S. Army Corps of Engineers (USACE) (WBC, 2007a; WBC, 2008; Hicks, 
2009); the results of this delineation were confirmed by an ESA biologist on June 15, 2017 and by 
Moore (2020) and found to be generally comparable to current conditions in the Project footprint. 
The 2007 wetland delineation identified 9.62 acres of wetlands and waters subject to federal 
and/or state jurisdiction and 0.73 acre of alkali meadow wetland subject to state jurisdiction only, 
for a total of 10.35 acres of regulated aquatic resources within the Project site (WBC 2008; see 
Section 4.3.3, Regulatory Framework, for a description of the current federal and State 
regulations related to wetlands and other waters). These aquatic resources include the open water 
drainage channel and freshwater marsh in the southern part of the site, permanent freshwater 
pond and associated freshwater marsh in the northeast part of the site, alkali meadow, seasonal 
wetland and wetlands dominated by pickleweed i.e., northern coastal saltmarsh. Figure 4.3-2 
depicts the location of these wetland and open water features within the Project site as of 2007. 
Based on more recent survey findings, the extend of some of aquatic features has changed since 
2007 (Moore, 2021). Table 4.3-1 summarizes the delineation results by resource type and identifies 
the jurisdictional authority of federal and state regulatory agencies over each feature as documented 
in the 2009 USACE verification letter (Hicks, 2009).  

Due to changes in federal and state regulations regarding aquatic resources since the delineation 
and field verification of federally-regulated features by the USACE, the jurisdictional authority of 
federal and state agencies over delineated aquatic resources within the Project site may be 
different than described in the delineation and as shown in Table 4.3-1.Presently, Moore (2021), 
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describes approximately 13.22 acres of potentially jurisdictional Waters of the U.S. or wetlands 
on the Project site (Figure 4.3-2 and Table 4.3-1). This total includes approximately 4.2 acres of 
brackish marsh, a 2.3-acre constructed pond associated with the tidally influenced portion of 
Pacheco Creek, approximately 6.7 acres of freshwater marsh associated with Pacheco Creek, and 
an 0.02- acre seep located near the base of the hill. An updated aquatic resources delineation of 
the site is scheduled for spring 2021. 

Wildlife Movement Corridors 

Wildlife movement corridors are considered an important ecological resource by CDFW and the 
USFWS, and under CEQA. Movement corridors may provide favorable locations for wildlife to 
travel between different habitat areas, such as foraging sites, breeding sites, cover areas, and 
preferred summer and winter range locations. They may also function as dispersal corridors 
allowing animals to move between various locations within their range. Topography and other 
natural factors, in combination with human developments, can fragment or separate large open-
space areas. Areas of human disturbance can fragment wildlife habitats and impede wildlife 
movement between areas of suitable habitat. This fragmentation creates isolated “islands” of 
vegetation that may not provide sufficient area to accommodate sustainable populations, and can 
adversely affect genetic and species diversity. Movement corridors mitigate the effects of this 
fragmentation by allowing animals to move between remaining habitats, which in turn allows 
depleted populations to be replenished and promotes genetic exchange between separate 
populations. Pacheco Creek and the freshwater marsh along the creek within the southern portion 
of the Project site facilitate wildlife movement for both aquatic and terrestrial species. 

Special-Status Species 

Section 15380(b) of the CEQA Guidelines provides a definition of rare, endangered, or threatened 
species that are not included in any listing, but whose “survival and reproduction in the wild are in 
immediate jeopardy” (endangered) or which are “in such small numbers throughout all or a 
significant portion of its range that it may become endangered if its environment worsens” or “is 
likely to become endangered within the foreseeable future throughout all or a significant portion of 
its range and may be considered ‘threatened’ as that term is used in the federal Endangered Species 
Act.” 3 Taken as a whole, all of these species are described as “special-status” for the purposes of 
the EIR analysis. 

For the purpose of this evaluation, special-status species include:  

1. Species listed or proposed or are candidate species for listing as threatened or endangered by 
the U.S. Fish and Wildlife Service (USFWS) under the federal Endangered Species Act 
(50 CFR 17.12 [listed plants], 17.11 [listed animals], and various notices in the Federal 
Register [FR] [proposed species]); 

2. Species that are candidates for possible future listing as threatened or endangered under the 
federal Endangered Species Act (61 FR 40, February 28, 1996); 

 
3 For example, vascular plants identified as rare or endangered or as List 1 or 2 by CRPR are considered to meet 

Section 15380(b). 
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3. Species listed or proposed for listing as rare, threatened, or endangered by the CDFW under 
the California Endangered Species Act (14 Cal. Code Regs. 670.5); 

4. Species formerly designated by the USFWS as species of concern or species designated by 
the CDFW as species of special concern;4 

5. Species designated by the State as “fully protected” (there are 37 species designated by the 
State as fully protected, most of which are also listed as either endangered or threatened);5 

6. Raptors (birds of prey), which are specifically protected by California Fish and Game Code 
Section 3503.5, thus prohibiting the take, possession, or killing of raptors and owls, their 
nests, and their eggs; 

7. Plants listed as rare or endangered under the California Native Plant Protection Act 
(California Fish and Game Code, Section 1900 et seq.); 

8. Species that meet the definitions of rare and endangered under CEQA. CEQA Guidelines 
Section 15380 provides that a plant or animal species may be treated as rare, threatened, or 
endangered even if not on one of the official lists (CEQA Guidelines, Section 15380); and, 

9. Plants considered by the CDFW to be “rare, threatened or endangered in California” under 
the CNPS California Rare Plant Ranking system which include Rank 1A, 1B, 2A, and 2B as 
well as some Rank 3 and 4 plant species.6 

A list of special-status plant and animal species that have the potential to occur within the 
proposed Project site was compiled based on data contained in the CNDDB (CDFW, 2021) and 
CNPS Rare Plant Inventory (CNPS, 2021) for the Vine Hill, Fairfield South, Cordelia, 
Denverton, Benicia, Honker Bay, Briones Valley, Walnut Creek, and Clayton U.S. Geological 
Survey 7.5-minute topographic quadrangles, in addition to those included on the official USFWS 
list of federal endangered and threatened species that occur in the proposed Project area (USFWS, 
2021). Table D-1, Special-Status Species, in Appendix D to this Draft EIR, present the special-
status plant and animal species, their status, their habitat requirements, and period of 
identification or plant blooming periods, and considers the potential for each species to occur 
within the Project site.  

Based on a review of the biological literature of the region, information presented in previously 
prepared environmental documentation, and an evaluation of the habitat conditions of the Project 
site, a species was designated as “absent” if: (1) the species’ specific habitat requirements (e.g., 
serpentine grasslands, as opposed to grasslands occurring on other soils) are not present, or (2) 
the species is presumed, based on the best scientific information available, to be extirpated from 

 
4 A California species of special concern is one that: has been extirpated from the state; meets the state definition of 

threatened or endangered but has not been formally listed; is undergoing or has experienced serious population 
declines or range restrictions that put it at risk of becoming threatened or endangered; and/or has naturally small 
populations susceptible to high risk from any factor that could lead to declines that would qualify it for threatened 
or endangered status.  

5 The “fully protected” designation can be found in the Fish and Game Code. 
6 Rank 3 plants may be analyzed under CEQA Guidelines Section 15380 if sufficient information suggests potentially 

significant impacts to such plant populations. Factors such as regional rarity vs. statewide rarity should be considered 
in determining whether cumulative impacts to a Rank 3 or 4 plant are significant, even if individual project impacts 
are not. CRPR Rank 3 and 4 plants may be considered regionally significant if, e.g., the occurrence is located at the 
periphery of the species’ range, or exhibits unusual morphology, or occurs in an unusual habitat/substrate. For these 
reasons, CRPR Rank 3 and 4 plants are sometimes included in the special-status species analysis.  
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the Project site or region. A species was designated as having a “low potential” for occurrence if: 
(1) its known current distribution or range is outside of the Project site and vicinity or (2) only 
limited or marginally suitable habitat is present within the Project site and vicinity. A species was 
designated as having a “moderate potential” for occurrence if: (1) there at least moderate quality 
habitat present within the Project site or immediately adjacent areas or (2) the Project site is 
within the known range and potentially accessible of the species, even though the species was not 
observed during biological surveys. A species was designated as having a “high potential” for 
occurrence if: (1) moderate to high quality habitat is present within the Project site, and (2) the 
Project site is within the known range of the species. Many of the species listed in Table D-1 in 
Appendix D to this Draft EIR have only a low potential for occurrence or are absent from the 
Project site and were eliminated from further evaluation, primarily because the Project site does 
not provide suitable habitat for them or the Project site is outside of their understood range. 

Special-Status Plants 

Most of the special-status plant species listed in Table D-1 in Appendix D to this Draft EIR are 
considered to have a low potential to occur on the Project site due to the absence of suitable 
habitat. Several special-status plant species were determined to have at least a moderate potential 
to occur in the study area due to the presence of suitable habitat and/or the presence of nearby 
populations. Congdon’s tarplant (Centromadia parryi ssp. congdonii) is the only special-status 
plant species that has been previously documented within the study area.   

Focused rare plant surveys were conducted of the Project site by Wood Biological Consulting in 
2007 and ESA in 2008 (WBC, 2007b; ESA, 2008). The Moore (2021) biological report 
additionally included a cursory review of botanical conditons; however, did not include focused 
in-season botanical surveys. Although these surveys resulted in no observations of rare plants, 
potentially suitable habitat for several species was observed within the Project site, particularly 
within the northern coastal salt marsh, freshwater marsh, alkali meadow, and grassland 
communities. The findings of these surveys are useful in describing the site baseline and broadly 
identifying potential rare plant impacts based on historic plant distribution; however, because 
more than 12 years have elapsed since appropriately-timed rare plant surveys were last conducted 
in 2007 and 2008, updated surveys are warranted in all suitable habitat that would be potentially 
disturbed by the Project. Based on a review of previous analysis of the Project site to support rare 
plants, database results for regional rare plant occurrences, and observations of current site 
conditions, the following special-status plants, which are described below, were determined to 
have at least a moderate potential to occur within the Project site: 

• Congdon’s tarplant  

• Soft bird’s-beak 

• Bolander’s water hemlock 

• Small spikerush 

• Fragrant fritillary 

• Delta tule pea  

• Mason’s lilaeopsis 

• Delta mudwort 

• Suisun marsh aster 
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Congdon’s tarplant (Centromadia parryi ssp. congdonii) 

Congdon’s tarplant is a CRPR 1B.2 herbaceous annual member of the sunflower family 
(Asteraceae), which is generally found in grasslands of low, often alkaline fields, in heavy clay 
soil. It is highly restricted in its distribution, being found in the San Ramon and Tassajara Valleys 
in Contra Costa County, the lower end of the San Francisco Bay in Alameda and Santa Clara 
counties, and in the lower Salinas Valley in Monterey County, where the type collection was 
made. It has also been reported from Solano, Santa Cruz and San Luis Obispo counties. A single 
specimen of Congdon’s tarplant was collected from the subject property in 2005 (CDFW 2021; 
occurrence 74), though no individuals of the subspecies were detected during the properly timed 
surveys in 2007 and 2008 (WBC, 2007b; ESA, 2008). Also in 2005, a population consisting of 
50-60 individuals of Congdon’s tarplant was recorded approximately one mile to the northwest of 
the Project site (CDFW 2021; occurrence 73). Several other occurrences of this species are 
documented in annual grasslands near coastal saltmarsh and brackish marsh habitats within five 
miles of the Project site. Suitable habitat for this species is present within the alkali meadow and 
adjacent grasslands on the Project site. 

Soft bird’s-beak (Chloropyron molle ssp. molle) 

Soft bird’s-beak is a federally-listed endangered, California rare, and CRPR 1B.2 annual herb in 
the broomrape (Orobanchaceae) family. This species occurs in coastal salt marsh and wetland-
riparian communities. It is currently known to occur in Contra Costa, Napa, and Solano counties. 
This species is documented within two miles of the Project site along the southern border of 
Suisun Bay within the upper edges of coastal saltmarsh vegetation in dry sites which appear to be 
seasonally flooded (CDFW, 2021; occurrence 14). This species was not identified on the Project 
site during appropriately-timed survey botanical surveys in 2007 and 2008 (WBC, 2007b; ESA, 
2008). Suitable habitat for this species is present within the coastal salt marsh and alkali meadow 
of the Project site. 

Bolander’s water-hemlock (Cicuta maculata var. bolanderi) 

Bolander’s water-hemlock is a CRPR 2B.1 perennial forb in the carrot family (Apiaceae) that 
blooms from July to September. It typically occurs in freshwater or brackish marsh and swamp 
habitat at elevations ranging from 0 to 650 feet. This species was not observed on the Project site 
during appropriately-timed survey botanical surveys in 2007 and 2008 (WBC, 2007; ESA, 2008).  
Bolander’s water-hemlock has potential to occur within the brackish and freshwater marsh habitat 
on the Project site.  The nearest documented occurrence is three miles west of the Project site 
(CDFW, 2021a) 

Small spikerush (Eleocharis parvula) 

Small spikerush is a CRPR 4.3 perennial grasslike herb in the sedge (Cyperaceae) family. This 
species occurs in coastal salt marsh and wetland and riparian communities at elevations ranging 
from 11 to 1,950 meters and flowers between July and August. The CRPR 4.3 rank indicates 
small spikerush is of limited distribution or infrequently found throughout California and should 
be monitored; a watch list species. It is currently known to occur in Contra Costa, Butte, Glenn, 
Humboldt, Mono, Napa, Orange, Plumas, Siskiyou, San Luis Obispo, Sonoma, and Ventura 



4. Environmental Setting, Impacts, and Mitigation Measures 

4.3 Biological Resources 

Bayview Estates Residential Project 4.3-15 ESA / 208078 
Draft Environmental Impact Report May 2021 

counties. Small spikerush has been documented within the Vine Hill quadrangle which contains 
the Project site though no other locational details are provided with that occurrence record 
(Calflora 2020; ID cn1623) The next closest small spikerush occurrence recorded in the vicinity 
of the Project site is located on Brown Island within Suisun Bay (Calflora, 2020; ID eb8785) and 
at Antioch Dunes (Calflora, 2020; ID eb661), approximately 10 and 12 miles northeast of the 
Project site. This species was not identified on the Project site during appropriately-timed survey 
botanical surveys in 2007 and 2008 (WBC, 2007b; ESA, 2008). Suitable habitat for this species is 
present within the coastal saltmarsh and emergent freshwater marsh communities of the Project 
site. 

Fragrant fritillary (Fritillaria liliacea) 

Fragrant fritillary is CRPR 1B.2 bulb-forming perennial member of the lily (Liliaceae) family. 
This species is supported by clay or serpentinite soils in cismontane woodlands, coastal prairies, 
coastal scrub, valley and foothill grasslands near the coast at elevations between 3 and 410 meters 
and blooms from February to April. It is currently known to occur in Alameda, Contra Costa, 
Monterey, Marin, San Benito, Santa Clara, San Francisco, San Mateo, Solano and Sonoma 
counties. Fragrant fritillary has been recorded in similar grassland habitats and soils 
approximately 10 miles southeast of the Project site in Diablo Foothills Regional Park (CDFW, 
2021; occurrences 34 and 74). This species was not identified on the Project site during 
appropriately-timed survey botanical surveys in 2007 and 2008 (WBC, 2007b; ESA, 2008). 
Suitable habitat for this species is present in grasslands within the Project site. 

Delta tule pea (Lathyrus jepsonii var. jepsonii) 

Delta tule pea is a CRPR 1B.2 perennial herb in the (Fabaceae) family which occurs in freshwater 
mashes or wetlands and brackish marshes. Delta tule pea flowers from May through July. It is 
currently known to occur in Contra Costa, Napa, Sacramento, San Joaquin, Solano and Yolo 
counties. Delta tule is documented within 1 mile of the Project site within marshes of the 
Waterbird Regional Preserve (CDFW, 2021; occurrence 160). Several other occurrences are 
documented within two miles of the Project site in the brackish marsh communities along the 
southern border of Suisun Bay and Pacheco Creek (CDFW, 2021; occurrences 136, 129, 128, and 
5). This species was not identified on the Project site during appropriately-timed survey botanical 
surveys in 2007 and 2008 (WBC, 2007b; ESA, 2008). Suitable habitat for this species is present 
within freshwater and coastal salt marsh communities of Project site. 

Mason’s lilaeopsis (Lilaeopsis masonii) 

Mason’s liliaeopis is a California rare and CRPR 1B.1 perennial rhizomatous herb in the carrot 
(Apiaceae) family. This species occurs in freshwater and brackish marshes and swamps and 
riparian scrub from 0 to 10 meters and blooms from April through November. The CRPR 1B.1 
rank indicates that its occurrence is limited to only a few highly restricted populations, it is 
considered by CNPS to be endangered in a portion of its range, it is endemic to California and 
seriously threatened within the state. Mason’s lilaeopsis is locally common to Suisun Bay and 
known to Alameda, Contra Costa, Marin, Napa, Sacramento, San Joaquin, Solano, and Yolo 
counties. Several extant populations are documented along the near-water margins of the 
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saltmarsh on the southern border of Suisun Bay and the mouth of Pacheco Creek within five 
miles north of the Project site (CDFW, 2020; occurrences 102, 161, 79, 131, and 114). This 
species was not identified on the Project site during appropriately-timed survey botanical surveys 
in 2007 and 2008 (WBC, 2007b; ESA, 2008). Suitable habitat for this species is present within 
freshwater and coastal salt marsh communities of Project site. 

Delta mudwort (Limosella australis) 

Delta mudwort is a CRPR 2B.2 perennial herb in the figwort (Scrophulariaceae) family that 
usually occurs on mud banks in marshes, swamps (both freshwater and brackish), and within 
riparian scrub communities from 0 to 3 meters. This species blooms from May to August. The 
CRPR 2B.2 rank indicates that its occurrence is limited within California and considered by 
CNPS to be endangered throughout its range but is found commonly outside of the state. Delta 
mudwort is known to Contra Costs, Sacramento, San Joaquin, and Solano counties. This species 
is documented at Brown Island located near the southern border of Suisun Bay within five miles 
north of the Project site (Calflora, 2020; ID eb15759 and svy1386), at Antioch Dunes (Calflora, 
2020; ID jgr9575 and svy1370), and numerous locations along the nearshore borders of 
tributaries to Suisun Bay east of the Project site. It has also been documented within the Honker 
Bay quadrangle but without more specific locational information (Calflora 2020; ID cn1618). 
Delta mudwort was not identified on the Project site during appropriately-timed survey botanical 
surveys in 2007 and 2008 (WBC, 2007b; ESA, 2008). Suitable habitat for this species is present 
within the exposed banks of Pacheco Creek and freshwater and coastal salt marsh communities of 
Project site.  

Special-Status Animals 

Of the special-status animals identified in Table D-1 in Appendix D to this Draft EIR, only 
species known to be present within the Project site or study area or classified as having at least a 
moderate potential for occurrence in the Project site area were considered in the impact analysis 
and described in further detail, below. With the exception of the salt-marsh harvest mouse and 
Ridgway’s rail, the special-status animals listed below were determined to have at least a 
moderate potential to occur within the Project site or surrounding vicinity. While the potential for 
occurrence of salt-marsh harvest mouse has been determined to be low, the species is discussed 
herein out of an abundance of caution due to its reported occurrence within one mile of the 
Project site in 2008. Similarly, the potential for occurrence of Ridgway’s rail is low, but it is 
discussed below as it was a focal species of a nearby creek restoration project. 

• Western pond turtle  

• Tricolored blackbird 

• White-tailed kite 

• Northern harrier 

• Suisun song sparrow 

• California red-legged frog 

 

• California black rail 

• Ridgway’s rail 

• Other nesting and migratory birds  

• Salt-marsh harvest mouse 

• Special-status bats  
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California red-legged frog (Rana draytonii) 

California red-legged frog is federally listed as a threatened species throughout its range in 
California and considered a SSC by CDFW. This frog historically occurred over much of the 
State from the Sierra Nevada foothills to the coast and from Mendocino County to the Mexican 
border. California red-legged frog typically inhabit ponds, slow-moving creeks, and streams with 
deep pools that are lined with dense emergent marsh or shrubby riparian vegetation. Submerged 
root masses and undercut banks are important habitat features for this species. However, this 
species is capable of inhabiting a wide variety of perennial aquatic habitats. Where water sources 
are not permanent, red-legged frogs require access to dry-season upland aestivation habitat in the 
form of mammal burrows. Red-legged frogs require at least 11 weeks of permanent water after 
egg laying for larval development. Factors that have contributed to the decline of this species 
include destruction of riparian habitat from development, agriculture, flood control practices, or 
the introduction of exotic predators such as American bullfrog (Lithobates catesbeianus), 
crayfish, and a variety of non-native fish. The nearest occurrence of California red-legged frog is 
documented in Briones Regional Park, five miles south of the Project site, in two freshwater 
ponds surrounded by grazed annual grassland (CDFW, 2021; occurrence 158). However, 
potential habitat is available much closer, such as pond habitat at the former Concord Naval 
Weapons Station. Freshwater marsh vegetation and ponded perennial water of the Project site 
provide potentially suitable aquatic habitat for this species and adjacent grasslands provide upland 
refugia though small mammal burrows to support aestivation were not observed during field 
surveys. 

Western pond turtle (Actinemys marmorata) 

Western pond turtle is considered a SCC by CDFW. This cosmopolitan species inhabits rivers, 
streams, natural and artificial ponds, lakes, marshes and irrigation ditches with abundant 
vegetation and either rocky or muddy bottoms. Basking sites are necessary for western pond 
turtle and may include exposed logs, rocks, vegetation mats or open mud banks. Adjacent 
terrestrial habitat is typically woodland, forest or grassland with pliable soils for nesting and egg 
laying, winter refuge, and dispersal. Nest sites are most often characterized as having gentle slopes 
(<15%) with little vegetation or sandy banks. Habitat destruction and stream course degradation 
are the primary threats to this species. The nearest occurrence for this species is documented in 
Pacheco Creek which borders the Project to the east and within Grayson Creek located one-mile 
southeast of the Project site (CDFW, 2021; occurrences 644 and 1340). Freshwater emergent 
marsh and perennial waters within the pond and drainage channel provide suitable habitat for this 
species within the Project site and western pond turtle was observed in the perennial pond during 
the November 2020 survey. 

Tricolored Blackbird (Agelaius tricolor) 

Tricolored blackbird is a state threatened species. Tricolored blackbirds are a colonial species that 
nest in marsh vegetation such as cattails, tules, and blackberry thickets. This species has been 
known to forage both along edges of ponds in the immediate vicinity of the nest site and in 
grasslands and croplands up to four miles from the nest site. Loss of habitat has reduced species 
nesting sites, and hence species numbers. Because of the ephemeral nature of their habitat, these 
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blackbirds typically nest in different locations from year to year. Brackish marsh vegetation in the 
Project site could provide suitable habitat for this species. The nearest documented occurrence of 
tricolored blackbirds is 1.5 miles northwest of the Project site (CDFW, 2021a). 

White-tailed Kite (Elanus leucurus) 

White-tailed kite is a CDFW fully protected species that could forage over the annual grasslands, 
freshwater marsh, and northern coastal salt marsh communities.  White-tailed kite may forage in 
the grasslands and nest in the valley oak woodland or other trees in the Project site.  

Northern Harrier (Elanus leucurus) 

Northern harrier is a CDFW Species of Special Concern (SSC) that nest and forage along wet 
meadows, sloughs, savanna, prairie, and marshes, feeding on small mammals, such as California 
vole and mice. Northern harrier may use the wetlands and grasslands on the Project site for 
foraging and nesting.  

Suisun song sparrow (Melospiza melodia maxillaris) 

Suisun song sparrow is considered SSC by CDFW and a BCC by USFWS. It is a resident of salt 
marshes bordering Suisun Bay from Martinez eastward along the south bayshore to Pittsburg. 
They inhabit pickleweed marshes and nest low in grindelia and pickleweed vegetation. Suisun 
song sparrow could forage in salt marsh vegetation of the Pacheco Creek tributary and non-tidal 
seasonal wetlands of the Project site though is unlikely to nest as far south as the Project site from 
Suisun Bay.  

California Black Rail (Laterallus jamaicensis coturniculus) 

California black rail is a State-listed threatened species, fully protected species in California, and 
Bird of Conservation Concern (BCC). California black rail inhabit freshwater marshes, wet 
meadows and shallow margins of saltwater marshes bordering larger bays. This species needs 
water depths of about 1 inch that does not fluctuate during the year and dense vegetation for 
nesting habitat. Several extant occurrences for California black rail are documented within five 
miles of the Project site. The nearest occurrences are documented one-mile north in brackish 
marshes bordering Carquinez Strait and in brackish marsh vegetation west of Pacheco Creek as 
recently as 2016 (CDFW, 2020a; occurrences 127, 284, 126, 75, 184, and 284). Limited suitable 
habitat is present within the emergent freshwater marsh and northern coastal salt marsh and 
freshwater marsh of the Project site. 

Ridgway’s Rail (Rallus obsoletus obsoletus) 

Ridgway’s rail is a federal and State-listed endangered species and considered a fully protected 
species in California. Ridgway’s rail inhabits salt-water and brackish marshes traversed by tidal 
sloughs in the vicinity of San Francisco Bay. It is associated with abundant growths of 
pickleweed, but feeds away from cover on invertebrates from mud-bottomed sloughs. A small, 
widely distributed population is known to occur in Suisun Marsh and several occurrences are 
documented within five miles of the Project site within the coastal salt marshes along the south 
border of Suisun Bay and at the mouth of Pacheco Creek (CDFW, 2020a; occurrences 114, 88, 
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82, 100, and 81). Ridgway’s rail has not been documented in the 2019 and 2020 surveys 
conducted in the study area of the Contra Costa County Flood Control and Water Conservation 
District’s (CCCFCWCD)’s Lower Walnut Creek Restoration Project (ESA Associates, 2019a, 
2020), which abuts the Project site. Limited suitable habitat is present within the emergent 
freshwater marsh and northern coastal salt marsh of the Project site though Ridgway’s rail is not 
expected to nest in saltmarsh of this size. 

Other Nesting and Migratory Birds  

Mature trees, shrubs and grassland upland habitat of the Project site provide nesting and foraging 
opportunity for a variety of resident and migratory birds. Tree nesting raptors such as red-tailed 
hawk, great horned owl (Bubo virginianus), and American kestrel could nest in the relatively 
large trees in the site. Passerine species which could nest in the area include but are not limited to 
Anna’s hummingbird (Calypte anna), Bewick’s wren (Thryomanes bewickii), American crow 
(Corvus brachyrhynchos), California towhee (Melozone fusca), northern mockingbird (Mimus 
polyglottos), among others. The federal Migratory Bird Treaty Act (MBTA) and California Fish 
and Game Code protect raptors, most native migratory birds, and nesting birds that would occur 
at the Project site and/or nest in the surrounding vicinity. 

Salt marsh harvest mouse (Reithrodontomys raviventris) 

Salt marsh harvest mouse are listed as federally and state endangered species. This species is 
considered a California fully protected species. Salt marsh harvest mice are small, native rodents 
that are endemic to the salt marshes and adjacent diked wetlands of San Francisco Bay. Suitable 
habitat for salt marsh harvest mouse is present in the brackish marshes adjacent to Lower Walnut 
Creek. In addition, CNDDB records exist from trapping efforts in the locality of Shell Marsh, 
Peyton Slough, and Pacheco Creek. Salt marsh harvest mouse was also trapped in the Pt. Edith 
Wildlife Area throughout the 1970s, 1980s and 1990s; as well as in Avon-Port Chicago Marsh in 
1997 (CDFW, 2021). In 2008, four salt marsh harvest mice were captured during trapping efforts 
in pickleweed dominated vegetation along Walnut Creek approximately 1 mile northwest of the 
site (CDFW, 2021). It is possible salt marsh harvest mouse may occupy suitable pickleweed and 
marsh habitats within the Project site.  

Special-Status Bats 

Townsend’s big-eared bat (Corynorhinus townsendii) and western red bat (Lasiurus blossevillii) 
are considered SSC by CDFW and high-priority species by the Western Bat Working Group 
(WBWG)7. Townsend’s big-eared bat inhabits caves and mines, but may also roost beneath 
bridges, in buildings, and within rock crevices and tree hollows within coastal lowlands, 
cultivated valleys, and foothills with mixed vegetation throughout California below 3,300 meters. 
This species will forage moths over edge habitats near streams or woodlands and is very sensitive 
to human disturbance. The nearest occurrence is documented 7 miles south of the Project site in 
the vicinity of Walnut Creek (CDFW, 2021; occurrence 432). Western red bat occurs from mid-

 
7  Non-profit organization of agencies, organizations, and individuals which facilitates communication among 

interested parties to reduce risks of bat species decline or extinction, share bat ecology information and research, 
and develop a forum for management and conservation strategies in western North America and Canada. 
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state in California southward, roosts in dense foliage, and feeds primarily on moths. Roosting 
sites are found in the foliage of trees and shrubs in forests, predominantly in edge habitats 
adjacent to streams and open fields. Western red bat feeds over a wide variety of habitats 
including grasslands, shrublands, open woodlands and forests, and croplands. Currently there are 
no occurrences of western red bat documented in the CNDDB within ten miles of the Project site 
(CDFW, 2021). Hoary bat (Lasiurus cinereus) is a considered a California special animal by 
CDFW and a medium-priority species by the WBWG. This species is highly associated with 
forests of the western U.S. and prefers to roost on clearing edges in dense foliage of medium to 
large deciduous or coniferous trees. Hoary bay feeds primarily on moths and will forage in open 
areas or habitat edges. This species may roost in trees onsite, particularly during migration 
periods in spring and fall. Two occurrences documented 5 miles southeast of the Project site 
within urbanized area of Concord (CDFW, 2021; occurrences 19 and 20). Suitable roosting 
habitat is present for each of these species within the trees on the hill and suitable foraging habitat 
is present within the annual grassland, emergent freshwater marsh, and over open water of the 
Project site.  

Critical Habitat 

The USFWS can designate critical habitat for species that have been listed by the federal 
government as threatened or endangered. “Critical habitat” is defined in Section 3(5)(A) of the 
federal Endangered Species Act as those lands (or waters) within a listed species’ current range that 
contain the physical or biological features that are considered essential to its conservation. No 
designated critical habitat is located in the Project site. 

4.3.3 Regulatory Framework 

Federal Regulations 

Federal Endangered Species Act 

The federal Endangered Species Act (FESA) (16 USC Section 1531 et seq.) provides for 
designation of species, both plant and animal, as threatened and endangered, and requires the 
establishment of measures for their protection and recovery. The term endangered refers to 
species, subspecies, or distinct population segments that are in danger of extinction through all or 
a significant portion of their range. The term threatened refers to species, subspecies, or distinct 
population segments that are likely to become endangered in the near future. 

The “take” of listed plant or wildlife species is prohibited without first obtaining a federal permit. 
Take is defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or 
attempt to engage in any such conduct.” Harm includes any act that actually kills or injures fish or 
wildlife, including significant habitat modification or degradation that significantly impairs 
essential behavioral patterns of fish or wildlife. Activities that damage the habitat of (i.e., harm) 
listed wildlife species require approval from the USFWS or National Marine Fisheries Service 
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(NMFS). Take of listed species can be authorized through either the Section 78 consultation 
process (for actions by federal agencies) or the Section 10 permit process (for actions by non-
federal agencies). Federal agency actions include activities on federal land or that are conducted by, 
funded by, or authorized by a federal agency (including issuance of federal permits and licenses). 

The FESA also generally requires determination of critical habitat for listed species. The 
Secretary of the Interior (or the Secretary of Commerce, as appropriate) formally designates 
critical habitat for certain federally listed species and publishes these designations in the Federal 
Register. Critical habitat is defined as the specific areas that are essential to the conservation of a 
federally listed species and that may require special management consideration or protection.  

Migratory Bird Treaty Act 

The federal MBTA (United States Code, Title 16, Section 703, Supplement I, 1989) prohibits the 
killing, possessing, or trading in migratory birds, bird parts, eggs, and nests, except as provided 
by statute. This act authorizes the Secretary of the Interior to regulate the taking of migratory birds. 
It further provides that it is unlawful, except as permitted by regulations, “to pursue, hunt, take, 
capture, kill or attempt to take, capture, or kill any migratory bird, or any part, nest or egg of any such 
bird…” Solicitor opinions for various U.S. administrations have varied in their interpretation of 
“take,” and current guidance excludes incidental take as a violation of the Migratory Bird Treaty Act.  

Federal Regulation of Wetlands and Other Waters 

Waters of the United States are areas subject to federal jurisdiction pursuant to section 404 of the 
Clean Water Act and sections 9 and 10 of the Rivers and Harbors Act. Waters of the United 
States are typically divided into two types: (1) wetlands and (2) other waters of the United States. 
Wetlands are a subset of waters of the United States and receive protection under section 404 of 
the act. The term “waters of the United States,” as defined in the Code of Federal Regulations 
under the Navigable Waters Protection Rule (33 CFR Part 328), includes: 

1. Territorial seas and navigable waters;  

2. perennial and intermittent tributaries that, in a typical year, contribute surface water flow to 
such [territorial seas and navigable] waters; 

3. certain lakes, ponds, and impoundments of jurisdictional waters; and 

4. wetlands adjacent to other jurisdictional waters. 

Wetlands are "adjacent" if they: (a) abut (i.e., physically touch at least one point or side) a 
jurisdictional water; (b) are inundated by flooding from a jurisdictional water in a typical year; (c) 

 
8 Under section 7, the federal lead agency must consult with the USFWS to ensure that the proposed action would 

not jeopardize endangered or threatened species or destroy or adversely modify designated critical habitat. If a 
project “may affect” a listed species or designated critical habitat, the lead agency is required to prepare a 
biological assessment evaluating the nature and severity of the expected effect. The USFWS then issues a 
biological opinion determining whether (1) the proposed action may either jeopardize the continued existence of 
one or more listed species or result in the destruction or adverse modification of critical habitat or (2) that the 
proposed action would not jeopardize the continued existence of any listed species or result in adverse modification 
of critical habitat. 
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are separated from a jurisdictional water by a natural berm, bank, or dune; or (d) are separated 
from jurisdictional waters by an artificial barrier and the structure allows for a direct hydrologic 
surface connection. (33 CFR § 328.3(c)(1).) 

Title 33, chapter II, Part 328.3 of the Code of Federal Regulations:  

“[t]hose areas that are inundated or saturated by surface or ground water at a frequency 
and duration sufficient to support, and that under normal circumstances do support, a 
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands 
generally include swamps, marshes, bogs, and similar areas.” 

For the purposes of identifying or delineating a wetland under federal jurisdiction, an area must 
meet three diagnostic environmental characteristics in order to be considered a wetland. These 
three characteristics include the presence of 1) wetland hydrology, 2) hydrophytic vegetation, and 
3) hydric soils in order to meet the federal definition.  

Other waters of the United States are perennial or intermittent water bodies, including lakes, 
stream channels, drainages, ponds, and other surface water features, that exhibit an ordinary high-
water mark but lack positive indicators for the three wetland parameters. 

The regulations and policies of various federal agencies (e.g., U.S. Army Corps of Engineers 
[USACE], U.S. Environmental Protection Agency [EPA], and USFWS) mandate that the filling 
of wetlands be avoided unless it can be demonstrated that there is no practicable alternative to 
filling. The USACE has primary federal responsibility for administering regulations that concern 
waters and wetlands in the Project area under statutory authority of the Clean Water Act (CWA; 
Section 404) and the Rivers and Harbors Act (Sections 9 and 10)).  

Section 404 of the federal CWA (33 USC 1251-1376) prohibits the discharge of dredged or fill 
material, or placement of structures into waters of the U.S., including wetlands, without a permit 
from the USACE. The CWA prohibits the discharge of any pollutant without a permit. Implicit in 
the CWA definition of “pollutant” is the inclusion of dredged or fill material regulated by Section 
404 (33 USC 1362). The discharge of dredged or fill material typically means adding into waters 
of the U.S. materials such as concrete, dirt, rock, pilings, or side cast material that are for the 
purpose of replacing an aquatic area with dry land or raising the elevation of an aquatic area. 
Activities typically regulated under Section 404 include the use of construction equipment such 
as bulldozers, and the leveling or grading of sites where jurisdictional waters occur. 

Pursuant to Section 10 of the Rivers and Harbors Appropriation Act of 1899 (RHAA; 33 USC 
403), the USACE regulates the construction of structures in, over, or under, excavation of 
material from, or deposition of material into “navigable waters.” Navigable waters under the act 
are those “subject to the ebb and flow of the tide and/or are presently used, or have been used in 
the past, or may be susceptible for use to transport interstate or foreign commerce” (33 CFR 
Section 3294). In tidal areas, the limit of navigable water is the mean high tide line; in nontidal 
waters it is the ordinary high water mark (OHWM). Larger streams, rivers, lakes, bays, and 
oceans are examples of navigable waters regulated under Section 10. The RHAA prohibits the 
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unauthorized obstruction or alteration of any navigable water (33 USC Section 403). Typical 
activities requiring Section 10 permits are construction of piers, wharves, bulkheads, marinas, 
ramps, floats, intake structures, cable or pipeline crossings, and dredging and excavation.  

State Regulations  

California Endangered Species Act 

Under the California Endangered Species Act (CESA), CDFW has the responsibility for 
maintaining a list of threatened species and endangered species (California Fish and Game Code 
Section 2070). CDFW also maintains a list of “candidate species,” which are those formally 
under review for addition to either the list of endangered species or the list of threatened species.  

The CESA prohibits the take of plant and animal species that the California Fish and Game 
Commission has designated as either threatened or endangered in California. “Take” in the 
context of the CESA means to hunt, pursue, catch, capture, or kill, or attempt to hunt, pursue, 
catch, capture, or kill a listed species (California Fish and Game Code Section 86). The take 
prohibitions also apply to candidates for listing under the CESA. However, Section 2081 of the 
CESA allows the CDFW to issues permits for the minor and incidental take of species by an 
individual or permitted activity listed under the act (e.g., for educational, scientific, or 
management purposes). Take coverage is not issued for species designated by CDFW as fully 
protected (see additional discussion below.) 

In accordance with the requirements of the CESA, an agency reviewing a project within its 
jurisdiction must determine if any state-listed endangered or threatened species could be present 
in the project area. The agency also must determine if the project could have a potentially 
significant impact on such species. In addition, the CDFW encourages informal consultation on 
any project that could affect a candidate species. 

California Native Plant Protection Act 

State listing of plant species began in 1977 with the passage of the California Native Plant 
Protection Act (CNPPA), which directed the CDFW to carry out the legislature’s intent to 
“preserve, protect, and enhance endangered plants in this state.” The CNPPA gave the California 
Fish and Game Commission the power to designate native plants as endangered or rare and to 
require permits for collecting, transporting, or selling such plants. As of January 2015, CDFW has 
the authority to permit take of state-listed rare plants under CNPPA, similar to how it has 
historically regulated state endangered and threatened plants. This new regulation elevates the 
protection of rare plants, potentially requiring the need to obtain a permit from CDFW to remove 
rare plants, contingent upon impacts addressed in the project’s CEQA process. The CESA 
expanded on the original CNPPA and enhanced legal protection for plants. The CESA established 
threatened and endangered species categories, and grandfathered all rare animals—but not rare 
plants—into the act as threatened species. Thus, three listing categories for plants are employed in 
California: rare, threatened, and endangered. 
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California Rare Plant Rankings 

CDFW works in collaboration with the California Native Plant Society (CNPS) and botanical 
experts to maintain an Inventory of Rare and Endangered Plants, and the similar Special Vascular 
Plants, Bryophytes, and Lichens List. The plant species on these lists may meet the CEQA 
definition of rare or endangered. As a trustee agency for the plants and wildlife of California, 
ecological communities, and the habitat upon which they depend, CDFW advises public agencies 
during the CEQA process to help ensure that the actions they approve do not significantly impact 
such resources. CDFW often advises that plant species with an appropriate California Rare Plant 
Rank in the Inventory be properly analyzed by the lead agency during project review to ensure 
compliance with CEQA. The following identifies the definitions of the California Rare Plant 
Rankings (CRPR): 

Rank 1A: Plants presumed extirpated in California and either rare or extinct elsewhere. 

Rank 1B: Plants Rare, Threatened, or Endangered in California and elsewhere. 

Rank 2A: Plants presumed extirpated in California, but more common elsewhere. 

Rank 2B: Plants Rare, Threatened, or Endangered in California, but more common elsewhere. 

Rank 3: Plants about which more information is needed – A Review List.9 

Rank 4: Plants of limited distribution – A Watch List. 

Special-Status Natural Communities 

The CDFW’s Natural Heritage Division identifies special-status natural communities, which are 
those that are naturally rare and those whose extent has been greatly diminished through changes 
in land use. The CNDDB tracks 135 such natural communities in the same way that it tracks 
occurrences of special-status species: Information is maintained on each site for the natural 
community’s location, extent, habitat quality, level of disturbance, and current protection 
measures. The CDFW is mandated to seek the long-term perpetuation of the areas in which these 
communities occur. While there is no statewide law that requires protection of all special-status 
natural communities, CEQA requires consideration of the potential impacts of a project on 
biological resources of statewide or regional significance. 

California Fish and Game Code 

Fully Protected Species 

Certain species are considered fully protected, meaning that the California Fish and Game Code 
explicitly prohibits all take of individuals of these species except for take permitted for scientific 
research. Fully protected amphibians and reptiles, fish, birds, and mammals are listed in sections 
5050, 5515, 3511, and 4700 of Fish and Game Code, respectively.  

 
9  Rank 3 plants may be analyzed under CEQA Guidelines section 15380 if sufficient information is available to 

assess potential impacts to such plants. Factors such as regional rarity vs. statewide rarity should be considered in 
determining whether cumulative impacts to a Rank 4 plant are significant even if individual project impacts are not. 
CRPR Rank 3 and 4 may be considered regionally significant if, e.g., the occurrence is located at the periphery of 
the species’ range, or exhibits unusual morphology, or occurs in an unusual habitat/substrate. 
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Protection of Birds and Their Nests 

Under Section 3503 of the California Fish and Game Code, it is unlawful to take, possess, or 
needlessly destroy the nest or eggs of any bird, except as otherwise provided in the code or any 
regulation made pursuant thereto. Section 3503.5 of the code prohibits take, possession, or 
destruction of any birds in the orders Falconiformes (hawks) or Strigiformes (owls), or of their 
nests and eggs. Migratory non-game birds are protected under Section 3800, while other specified 
birds are protected under Section 3505. California Fish and Game Code Section 3513 adopts the 
federal definition of migratory bird take, which is defined by the Secretary of the Department of 
the Interior under provisions of the MBTA. Section 3513 does not prohibit the incidental take of 
birds if the underlying purpose of the activity is not to take birds. 

Stream and Lake Protection 

CDFW has jurisdictional authority over streams and lakes and the wetland resources associated 
with these aquatic systems under California Fish and Game Code through administration of Lake 
or Streambed Alteration Agreements. Such agreements are not a permit, but rather a mutual 
accord between CDFW and the project proponent. California Fish and Game Code Sections 
1600-1616 authorize CDFW to regulate work that will “substantially divert or obstruct the natural 
flow of, or substantially change or use any material from the bed, channel, or bank of, any river, 
stream, or lake, or deposit or dispose of debris, waste, or other material containing crumbled, 
flaked, or ground pavement where it may pass into any river lake or stream.” Because CDFW 
includes under its jurisdiction streamside habitats that may not qualify as waters or wetlands 
under the federal Clean Water Act definition (see Federal Regulations), CDFW jurisdiction may 
be broader than USACE jurisdiction.  

Under Fish and Game Code Section 1602 (Lake and Streambed Alteration Agreements), the 
CDFW takes jurisdiction over the stream zone which is defined top of bank or outside extent of 
riparian vegetation, whichever is the greatest. Under the Section 1602 regulatory program, 
CDFW enters into a Streambed Alteration Agreement with the project proponent and can impose 
conditions in the agreement to minimize and mitigate impacts to fish and wildlife resources.  

State Regulation of Wetlands and Waters 

The state’s authority in regulating activities in wetlands and waters in the Project area resides 
primarily with the State Water Resources Control Board (SWRCB) and the nine Regional Water 
Quality Control Boards (RWQCB). Together the “Boards” are the principal state agencies with 
primary responsibility for the coordination and control of water quality. The SWRCB, acting 
through the RWQCB under CWA Section 401, must certify that a USACE CWA Section 404 and 
RHA Section 10 permit action meets state water quality objectives. Any condition of water 
quality certification is then incorporated into the USACE section 404/10 permit authorized for the 
Project. 

The SWRCB adopted procedures for discharges of dredged or fill material to the waters of the 
state on April 2, 2019, which became effective May 28, 2020, and includes the following 
definition of wetlands.  
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An area is wetland if, under normal circumstances, (1) the area has continuous or 
recurrent saturation of the upper substrate caused by groundwater, or shallow surface 
water, or both; (2) the duration of such saturation is sufficient to cause anaerobic 
conditions in the upper substrate; and (3) the area’s vegetation is dominated by 
hydrophytes or the area lacks vegetation. 

In December 2020, the Sacramento Superior Court in its decision in San Joaquin Tributaries 
Authority v. State Water Resources Control Board (Case No. 34-2019-80003133) enjoined 
application of this definition finding that the SWRCB exceeded its policy-making authority in 
promulgating the procedures. SWRCB has since proposed a state policy that aims to restore the 
definition's state-wide application.  

The state and regional boards have jurisdiction over waters of the state under the Porter Cologne 
Water Quality Control Act. The Water Code defines “Water of the state” broadly to include “any 
surface water or groundwater, including saline waters, within the boundaries of the state.” 
“Waters of the state” includes all “water of the U.S.”  

The state and regional boards also have jurisdiction over waters of the state under the Porter-
Cologne Water Quality Control Act. The state and regional boards evaluate proposed actions for 
consistency with the RWQCB’s Basin Plan, and authorize the discharges of dredged or fill 
material to waters of the state by issuing waste discharge requirements or, in some cases, a waiver 
of discharge requirements. The San Francisco RWQCB, with jurisdiction over the Project site, 
has a policy of no net loss of wetlands and typically requires mitigation for all impacts to 
wetlands before it will issue a water quality certification. Dredging, filling, or excavation of 
isolated waters constitutes a discharge of waste to waters of the state, and prospective dischargers 
are required to submit a report of waste discharge to the regional board. 

For certain minor discharges to waters of the state, that are not waters of the U.S., the SWRCB 
has adopted general water discharge requirements set forth in Water Quality Order No. 2004-
0004-DWQ. 

Local Plans and Policies 

Contra Costa County General Plan 

Contra Costa County sets forth a number of natural resource policies in the Contra Costa County 
General Plan (2010) (“General Plan”) that may be pertinent to the activities in the vicinity of the 
Project site. In particular, the General Plan Conservation Element adopted policies and designated 
Significant Ecological Areas throughout the County. A number of these areas occur in general 
proximity to the Project site, of which #14, Shoreline between Martinez Waterfront and Concord 
Naval Weapons Station is the closest, located approximately 1.9 miles north of the Project site. 
According to the area description: “Tidal marsh supports salt marsh harvest mouse, California 
clapper rail and possibly black rail. Ornate shrew, black-shouldered kite and Suisun song sparrow 
also occur here.” 
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General Plan policies, and where particularly relevant to the proposed Project, General Plan 
goals, related to biological resources include:  

Overall Conservation Goals and Policies 

• Goal 8-A: To preserve and protect the ecological resources of the County. 

• Goal 8-B: To conserve the natural resources of the County through control of the direction, 
extent and timing of urban growth. 

• Goal 8-C: To achieve a balance of uses of the County’s natural and developed resources to 
meet the social and economic needs of the County’s residents. 

• Policy 8-3: Watersheds, natural waterways, and areas important for the maintenance of 
natural vegetation and wildlife populations shall be preserved and enhanced. 

• Policy 8-4: Areas designated for open space/agricultural uses shall not be considered as a 
reserve for urban uses and the 65 percent standard10 for non-urban uses must not be violated. 

Overall Vegetation and Wildlife Goals and Policies 

• Goal 8-D: To protect ecologically significant lands, wetlands, plant and wildlife habitats. 

• Goal 8-E: To protect rare, threatened and endangered species of fish, wildlife and plants, 
significant plant communities, and other resources which stand out as unique because of their 
scarcity, scientific value, aesthetic quality or cultural significance. Attempt to achieve a 
significant net increase in wetland values and functions within the County over the life of the 
General Plan. The definition of rare, threatened and endangered includes those definitions 
provided by the Federal Endangered Species Act, the California Endangered Species Act, the 
California Native Plant Protection Act and the California Environmental Quality Act. 

• Policy 8-6: Significant trees, natural vegetation, and wildlife populations generally shall be 
preserved.  

• Policy 8-7: Important wildlife habitats which would be disturbed by major development shall 
be preserved, and corridors for wildlife migration between undeveloped lands shall be 
retained.  

• Policy 8-8: Significant ecological resource areas in the County shall be identified and 
designated for compatible low-intensity land uses. Setback zones shall be established around 
the resource areas to assist in their protection.  

• Policy 8-9: Areas determined to contain significant ecological resources, particularly those 
containing endangered species, shall be maintained in their natural state, and carefully 
regulated to the maximum legal extent. Acquisition of the most ecologically sensitive 
properties within the County by appropriate public agencies shall be encouraged.  

• Policy 8-10: Any development located or proposed within significant ecological resource 
areas shall ensure that the resource is protected.  

 
10 In 1990, Contra Costa residents approved Measure C-1990, which applies to the unincorporated part of the County 
and restricts urban development to 35 percent of the land in the County. The remaining 65 percent of the land is 
preserved for agriculture and open space. 
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• Policy 8-11: The County shall utilize performance criteria and standards which seek to 
regulate uses in and adjacent to significant ecological resource areas.  

• Policy 8-12: Natural woodlands shall be preserved to the maximum extent possible in the 
course of land development.  

• Policy 8-13: The critical ecological and scenic characteristics of rangelands, woodlands, and 
wildlands shall be recognized and protected. 

• Policy 8-14: Development on hillsides shall be limited to maintain valuable natural 
vegetation, especially forests and open grasslands, and to control erosion. Development on 
open hillsides and significant ridgelines throughout the County shall be restricted, and 
hillsides with a grade of 26 percent or greater shall be protected through implementing zoning 
measures and other appropriate actions. 

• Policy 8-15: Existing vegetation, both native and non-native, and wildlife habitat areas shall 
be retained in the major open space areas sufficient for the maintenance of a healthy balance 
of wildlife populations. 

• Policy 8-17. The ecological value of wetland areas, especially the salt marshes and tidelands 
of the bay and delta, shall be recognized. Existing wetlands in the County shall be identified 
and regulated. Restoration of degraded wetland areas shall be encouraged and supported 
whenever possible. 

• Policy 8-21. The planting of native trees and shrubs shall be encouraged in order to preserve 
the visual integrity of the landscape, provide habitat conditions suitable for native wildlife, 
and ensure that a maximum number and variety of well-adapted plants are sustained in urban 
areas. 

• Policy 8-22: Applications of toxic pesticides and herbicides shall be kept at a minimum and 
applied in accordance with the strictest standards designed to conserve all the living resources 
of the County. The use of biological and other non-toxic controls shall be encouraged. 

• Policy 8-23: Runoff of pollutants and siltation into marsh and wetland areas from outfalls 
serving nearby urban development shall be discouraged. Where permitted, development plans 
shall be designed in such a manner that no such pollutants and siltation will significantly 
adversely affect the value or function of wetlands. In addition, berms, gutters, or other 
structures should be required at the outer boundary of the buffer zones to divert runoff to 
sewer systems for transport out of the area. 

• Policy 8-24: The County shall strive to identify and conserve remaining upland habitat areas 
which are adjacent to wetlands and are critical to the survival and nesting of wetland species. 

• Policy 8-27: Seasonal wetlands in grassland areas of the County shall be identified and 
protected. 

• Policy 8-28: Efforts shall be made to identify and protect the County's mature native oak, 
bay, and buckeye trees. 

Development Review Process  

• Policy 8-F: Prepare a list of standard mitigation measures from which the County could 
select appropriate measures to mitigate the effect of projects in or adjacent to significant 
ecological resources.  
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Wetland Areas  

• Policy 8-J: A setback from the edge of any wetland area may be required for any new 
structure. The breadth of any such setback shall be determined by the County after 
environmental review examining (a) the size and habitat value of the potentially affected 
wetland, and (b) potential impact on the wetland, and adjacent uplands, arising out of the 
development and operation of the new structure. Unless environmental review indicates that 
greater or lesser protection is necessary or adequate, setbacks generally will be between 50 
and 100 feet in breadth. Expansions or other modifications of non-habitable agriculturally 
related structures existing as of 1990 shall be exempt from this setback requirement. Parcels 
which would be rendered un-buildable by application of this standard shall also be exempt.  

• Policy 8-I: The County shall require avoidance, minimization, and/or compensatory 
mitigation techniques to be employed with respect to specific developments projects having a 
potential to affect a wetland. In evaluating the level of compensation to be required with 
respect to any given project, (a) on-site mitigation shall be preferred to off-site and in-kind 
mitigation shall be preferred to out-of-kind, (b) functional replacement ratios may vary to the 
extent necessary to incorporate a margin of safety reflecting the expected degree of success 
associated with the mitigation plan, and (c) acreage replacement ratios may vary depending 
on the relative functions and values of those wetlands being lost and those being supplied. To 
the extent permitted by law, the County may require 3:1 compensatory mitigation of any 
project affecting a “Significant Wetland.” 

Water Resources Goals 

• Goal 8-U: To maintain the ecology and hydrology of creeks and streams and provide an 
amenity to the public, while at the same time preventing flooding, erosion and danger to life 
and property. 

• Goal 8-W: To employ alternative drainage system improvements which rely on increased 
retention capacity to lessen or eliminate the need for structural modifications to watercourses, 
whenever economically possible. 

• Goal 8-X: To enhance opportunities for public accessibility and recreational use of creeks, 
streams, drainage channels and other drainage system improvements. 

Policies for New Development Along Natural Watercourses 

• Policy 8-85: Natural watercourses shall be integrated into new development in such a way 
that they are accessible and provide a positive visual element.  

• Policy 8-87: On-site water control shall be required of major new developments so that no 
increase in peak flows occurs relative to the site’s pre-development condition, unless the 
Planning Agency determines that off-site measures can be employed which are equally 
effective in preventing adverse downstream impacts.  

• Policy 8-89. Setback areas shall be provided along natural creeks and streams in areas 
planned for urbanization. The setback areas shall be of a width adequate to allow 
maintenance and to prevent damage to adjacent structures, the natural channel and associated 
riparian vegetation. The setback area shall be a minimum of 100 feet; 50 feet on each side of 
the centerline of the creek. 
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• Policy 8-90: Deeded development rights for lands within established setback areas along 
creeks or streams shall be sought to assure creek preservation and to protect adjacent 
structures and the loss of private property.  

• Policy 8-91: Grading, filling, and construction activity near watercourses shall be conducted 
in such a manner as to minimize impacts from increased runoff, erosion, sedimentation, 
biochemical degradation, or thermal pollution.  

• Policy 8-92: Revegetation of a watercourse shall employ native vegetation, providing the type 
of vegetation is compatible with the watercourse’s maintenance program and does not 
adversely alter channel capacity. 

Contra Costa County Tree Protection Ordinance 

Chapter 816-6, Tree Protection and Preservation, of the Contra Costa County Code of Ordinances 
outlines a variety of measures for the protection of trees in the County. As per County Code 
Chapter 816-6.6004, relevant criteria defining protected trees includes the following: 

A protected tree is any one of the following: 

(1) On all properties within the unincorporated area of the County: 

(A) Where the tree to be cut down, destroyed or trimmed by topping is 
adjacent to or part of a riparian, foothill woodland or oak savanna area, or part 
of a stand of four or more trees, measures twenty inches or larger in 
circumference (approximately 6.5 inches in diameter) as measured four and 
one-half feet from ground level, and is included in the following list of 
indigenous trees: big leaf maple (Acer macrophyllum), box elder (A. negundo), 
California buckeye (Aesculus californica), white alder (Alnus rhombifolia), 
madrone (Arbutus menziesii), toyon (Heteromeles arbutifolia), California black 
walnut (Juglans hindsii), California juniper (Juniperus californica), tanoak 
(Notholithocarpus densiflora), knob cone pine (Pinus attenuata), digger pine 
(P. sabiniana), California sycamore (Platanus racemosa), Fremont cottonwood 
(Populus fremontii), black cottonwood (P. trichocarpa), coast live oak 
(Quercus agrifolia), canyon live oak (Q. chrysolepis), blue oak (Q. douglasii), 
black oak (Q. kelloggii), valley oak (Q. lobata), interior live oak (Q. 
wislizenii), Pacific willow (Salix lasiandra), red willow (S. laevigata), arroyo 
willow (S. lasiolepis), Pacific red elderberry (Sambucus racemosa), coast 
redwood (Sequoia sempervirens), and California bay (Umbellularia 
californica); 

(B)  Any tree shown to be preserved on an approved tentative map, 
development or site plan or required to be retained as a condition of approval; 

(C)  Any tree required to be planted as a replacement for an unlawfully 
removed tree. 

(2)  On any of the properties specified in subsection (3) of this section: 

(A)  Any tree measuring twenty inches or larger in circumference 
(approximately six and one-half inches diameter), measured four and one-half 
feet from ground level including the oak trees listed above; 
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(B)  Any multi-stemmed tree with the sum of the circumferences measuring 
forty inches or larger, measured four and one-half feet from ground level; 

(C)  And any significant grouping of trees, including groves of four or more 
trees. 

(3)  Specified properties referred to in subsection (2) of this section includes: 

(A)  Any developed property within any commercial, professional office or 
industrial district; 

(B)  Any undeveloped property within any district; 

(C)  Any area designated on the general plan for recreational purposes or 
open space; 

(D)  Any area designated in the county general plan open space element as 
visually significant riparian or ridge line vegetation and where the tree is 
adjacent to or part of a riparian, foothill woodland or oak savanna area. 

Normally, a Tree Permit is required when implementation of a project necessitates removal or 
work within the dripline of one or more protected trees. Under the County Tree Protection 
Ordinance, submittal of a Tree Permit application is unnecessary when a project requires approval 
of another development application, such as a subdivision or development plan. Any development 
approval may be conditioned to include the conditions of approval normally incorporated into a 
stand-alone Tree Permit. These conditions typically require restitution for trees to be removed and 
submittal of a bond or other financial security for protection of trees to be preserved. Additional 
conditions prohibiting storage of equipment and materials within the driplines of trees to be 
preserved, requiring installation of tree protection fencing as recommended by the consulting 
arborist, and requiring implementation of any other measures deemed necessary by the arborist to 
protect the trees’ health may also be adopted (Contra Costa County, 2017).  

4.3.4 Significance Criteria 
Consistent with Appendix G of the State CEQA Guidelines, the Project would cause significant 

adverse impacts to biological resources if it would: 

a) Have a substantial adverse effect, either directly or through habitat modifications, on any 
species identified as a candidate, sensitive, or special-status species in local or regional plans, 
policies, or regulations, or by the California Department of Fish and Wildlife or U.S. Fish and 
Wildlife Service; 

b) Have a substantial adverse effect on any riparian habitat or other sensitive natural community 
identified in local or regional plans, policies or regulations, or by the California Department 
of Fish and Wildlife or U.S. Fish and Wildlife Service; 

c) Have a substantial adverse effect on federally protected wetlands as defined by Section 404 
of the Clean Water Act (including but not limited to, marsh, vernal pool, coastal, etc.) 
through direct removal, filling, hydrological interruption, or other means; 
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d) Interfere substantially with the movement of any native resident or migratory fish or wildlife 
species or with established native resident or migratory wildlife corridors, or impede the use 
of native wildlife nursery sites; 

e) Conflict with any local policies or ordinances protecting biological resources, such as tree 
preservation policy or ordinance; or 

f) Conflict with the provisions of an adopted Habitat Conservation Plan, Natural Community 
Conservation Plan, or other approved local, regional or state habitat conservation plan. 

Approach to Analysis 

Project components were evaluated using the above significance criteria. For purposes of this 
EIR, three principal components were considered: 

• Magnitude of the impact (e.g., substantial/not substantial),  

• Uniqueness of the affected resource (rarity), and  

• Susceptibility of the affected resource to perturbation (sensitivity). 

The evaluation of significance considers the interrelationship of these three components. For 
example, a relatively small magnitude impact to a state or federally listed species could be 
considered significant because the species is very rare and is believed to be very susceptible to 
disturbance. Conversely, a plant community such as California annual grassland is not necessarily 
rare or sensitive to disturbance. Therefore, a much larger magnitude of impact would be required 
to result in a significant impact. Impacts are generally considered less than significant if the 
habitats and species affected are common and widespread in the region and the state. Impacts are 
considered beneficial if the action causes no detrimental impacts and results in an increase of 
habitat quantity and quality.  

Topics with No Impact or Otherwise Not Addressed in this EIR 

The boundary for the East Contra Costa Habitat Conservation Plan is located approximately 3 
miles east of the proposed Project site, and thus Project development would not conflict with this 
adopted plan. The proposed Project is not located within any other approved Habitat 
Conservation Plan, Natural Community Conservation Plan or other approved local regional, or 
state habitat conservation plan area; thus no impact would occur (Criterion f) and no mitigation 
is required. 

_________________________ 
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4.3.5  Impact Analysis 

Special-Status Plants 

Impact BIO-1: Construction of the Project could have a substantial adverse effect, either 
directly or through habitat modifications, on special-status plant species identified as 
candidate, sensitive, or special-status in local or regional plans, policies, or regulations, or by 
the California Department of Fish and Wildlife or the U.S. Fish and Wildlife Service. 
(Criterion a, in part) (Potentially Significant prior to Mitigation) 

Northern coastal salt marsh, freshwater marsh, alkali meadow, and grassland communities within 
and adjacent to the Project site provide suitable habitat for special-status plants including 
Bolander’s water hemlock, soft bird’s-beak, Mason’s lilaeopis, Congdon’s tarplant, small 
spikerush, fragrant fritillary, delta tule pea, Suisun marsh aster, and delta mudwort. Special-status 
plants were not identified on previous comprehensive botanical surveys of the site conducted in 
2007 and 2008, hence, the likelihood of encountering these species is considered moderate, at 
best (WBC, 2007b; ESA, 2008). However, with the age of the surveys (over 12 years), presence 
of potentially suitable habitat on the Project site, and regional presence of these plant species in 
similar habitat, follow-up surveys are warranted to verify prior survey findings. . 

If rare plants are present, Project construction activities, including vegetation removal, site 
grading and general ground disturbance, and installation of the new water transmission and 
distribution pipelines, could result in impacts to special-status plant populations through direct 
effects such as vegetation removal, ground disturbance, or trampling, and indirectly through 
habitat modifications. This is a potentially significant impact. Implementing Mitigation Measure 
BIO-1a, Avoidance and Minimization for Impacts to Special-Status Plants, would reduce 
potential construction-related impacts on special-status plants to a less-than-significant level by 
requiring preconstruction protocol-level surveys, implementing avoidance measures, relocating 
extant populations, and monitoring to ensure success of relocated/reintroduced populations. 

Mitigation Measure BIO-1a: Avoidance and Minimization for Impacts to Special-
Status Plants. A qualified botanist with a minimum of four years of academic training 
and professional experience in botanical sciences and a minimum of two years of 
experience conducting rare plant surveys shall conduct appropriately timed surveys for 
special-status plant species with a moderate or high potential to occur in the Project site 
(i.e., Bolander’s water hemlock, soft bird’s-beak, Mason’s lilaeopsis, Congdon’s tarplant, 
small spikerush, fragrant fritillary, delta tule pea, delta mudwort, and Suisun Marsh aster) 
in all suitable habitat that would be potentially disturbed by the Project.  

1. If no special-status plants are found during focused surveys, the botanist shall 
document the findings of found species in a letter to CDFW and the County, and no 
further mitigation will be required. 

2. If special-status plants are found during focused surveys, the following measures 
shall be implemented: 
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a) Information regarding the special-status plant populations shall be reported to 
the CNDDB, mapped, and documented in a technical memorandum provided 
to the County.  

b) If federally or state listed species are identified during floristic 
preconstruction surveys, the Project proponent shall mark these plants for 
avoidance and comply with applicable laws (i.e., the federal and State 
Endangered Species Acts) including through coordination or consultation with 
regulatory agencies (i.e., USFWS and/or CDFW), as appropriate, and as 
described in items d and e, below.  

c) If other special-status plant populations (i.e., California Rare Plant Ranked or 
locally significant plants) are identified during floristic preconstruction 
surveys and can be avoided during project implementation, they shall be 
clearly marked in the field by a qualified botanist and avoided during 
construction activities. If a Rank 3 or Rank 4 plant species is detected during 
the survey, the survey report shall analyze species rarity consistent with 
CEQA Guidelines (Section 15380) to determine if species protection is 
warranted. If the plants do not warrant protection, then no further action is 
needed for these species.  

d) If special-status plant populations are identified and cannot be avoided, the 
Project proponent shall coordinate or consult with the County and regulatory 
agencies, as appropriate, on relocation of special-status plants. To the extent 
feasible, special-status plants that would be impacted by the Project shall be 
relocated within local suitable habitat. This can be done either through 
salvage and transplanting or by collection and propagation of seeds or other 
vegetative material. Any plant relocation or reintroduction through seeds or 
other vegetative material would be done under the supervision of a qualified 
botanist or restoration ecologist.  

e) If rare plants can be avoided, prior to vegetation removal, ground clearing or 
ground disturbance, all on-site construction personnel shall be instructed as 
to the species’ presence and the importance of avoiding impacts to rare plant 
species and their habitat though the Worker Environmental Awareness 
Program training (see Mitigation Measure BIO-2a, below). 

f) The Project proponent shall prepare a Rare Plant Relocation/Reintroduction 
and Monitoring Plan for relocated or reintroduced special-status plants which 
shall detail relocation or reintroduction methods or appropriate replacement 
ratios (e.g., at least 1:1 based on number of relocated plants or the area 
occupied by rare plants, as appropriate for the species) and methods for 
implementation (e.g., planting methods, need for supplemental irrigation, or 
weed control), success criteria (e.g., greater than 70% survival or ground 
coverage following 5 years), monitoring and reporting protocols, and 
contingency measures that shall be implemented if the initial mitigation fails 
(e.g., replanting to achieve success criteria). The plan shall be developed in 
coordination with the appropriate agencies prior to the start of local 
construction activities with the objective of providing equal or better habitat 
and populations than the impacted area(s).  The County shall approve the 
plan. 
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g) If special-status plants are relocated from the Project or reintroduction of 
plants or seed is implemented, the Project proponent shall maintain and 
monitor the relocation sites and/or restored areas for 5 years following the 
completion of construction and restoration activities. The Project proponent 
shall submit monitoring reports to the County at the completion of restoration 
and for 5 years following restoration implementation. Monitoring reports 
shall include photo-documentation, planting specifications, a site layout map, 
descriptions of materials used, and justification for any deviations from the 
mitigation plan.  

Mitigation Measure BIO-2a: See under Impact BIO-2.  

Significance after Mitigation: Less than Significant. 

_________________________ 

Special-Status Amphibian and Reptiles 

Impact BIO-2: Construction of the Project could have a substantial adverse effect, either 
directly or through habitat modifications, on amphibian or reptile species identified as 
candidate, sensitive, or special-status species in local or regional plans, policies, or regulations, 
or by the California Department of Fish and Wildlife or the U.S. Fish and Wildlife Service. 
(Criterion a, in part) (Potentially Significant prior to Mitigation) 

The Project site contains potential aquatic habitat for California red-legged frog and western pond 
turtle within the freshwater pond, Pacheco Creek, and the freshwater marsh in the northeast 
portion of the site and within the open water drainage channel and associated freshwater marsh in 
the southern portion of the site. Western pond turtle was observed within the pond on the site and 
has been previously documented within a half-mile of the Project site. Regional occurrence 
records for California red-legged frog are more than five miles from the Project site; however, the 
presence of perennial aquatic habitat and adjacent upland grasslands for dispersal and refugia 
suggest that on-site habitat elements may support this species. With the exception of the storm 
drain outfall into Pacheco Creek, project development would avoid direct disturbance to aquatic 
habitats which might host these species. However, construction activities involving ground 
disturbance, particularly ground disturbance in the upland grasslands proximate to aquatic 
habitats such as site grading and construction of the new bioretention pond and other site utility 
infrastructure, could have a substantial adverse effect on these species directly or through habitat 
modification if present in non-aquatic habitats. If California red-legged frogs are present in these 
areas at the time of construction they could be subject to injury or mortality.  

Implementation of Mitigation Measure BIO-2a, Worker Environmental Awareness Program 
Training, and Mitigation Measure BIO-2b, General Conservation Measures during Construction, 
would reduce potential Project-related impacts on California red-legged frog and western pond 
turtle to a less-than-significant level. These measures require all Project personnel to attend an 
environmental training prior to beginning work to educate workers on sensitive resources within 
and surrounding Project site, general protection measures to be implemented during construction, 
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and consequences for non-compliance with Project-specific protection measures. Implementation of 
Mitigation Measure BIO-2c, Avoidance, Minimization and Protection Measures for Sensitive 
Amphibians and Reptiles, would reduce potential impacts on California red-legged frog and 
western pond turtle to a less-than-significant level by requiring the installation of species exclusion 
fencing around these aquatic habitats, conducting preconstruction surveys, and requiring additional 
measures during site construction.  

Mitigation Measure BIO-2a: Worker Environmental Awareness Program Training.  
A Project-specific Worker Environmental Awareness Program (WEAP) training shall be 
developed and implemented by a qualified biologist for the Project and attended by all 
construction personnel prior to beginning work onsite. Typical credentials for a qualified 
biologist include a minimum of four years of academic training and professional 
experience in biological sciences and related resource management activities, and a 
minimum of two years of experience conducting surveys for each species that may be 
present within the Project area. The training could consist of a recorded presentation that 
could be reused for new personnel. The WEAP training shall generally address but not be 
limited to the following: 

1. Applicable State and federal laws, environmental regulations, project permit 
conditions, and penalties for non-compliance; 

2. Special-status plant and animal species with potential to occur at or in the vicinity of 
the Project site, their habitat, the importance of these species and their habitat, the 
general measures that are being implemented to conserve these species as they relate 
to the Project, and the boundaries within which the project construction shall occur, 
avoidance measures, and a protocol for encountering such species including a 
communication chain; 

3. Pre-construction surveys associated with each phase of work;  

4. Known sensitive resource areas in the Project vicinity that are to be avoided and/or 
protected as well as approved Project work areas; and 

5. Best management practices (BMPs) and their location on the Project site for erosion 
control and/or species exclusion. 

Mitigation Measure BIO-2b: General Conservation Measures during Construction. The 
County shall ensure that the following general measures are implemented by the contractor 
during construction to prevent and minimize impacts on special-status species and sensitive 
biological resources: 

1. Ground disturbance and construction footprints will be minimized to the greatest 
degree feasible. 

2. Vehicles shall observe a 15 mile-per-hour speed limit within the Project site. 

3. The contractor shall provide closed garbage containers for the disposal of all food-
related trash items. All garbage shall be collected daily from the Project site and 
placed in a closed container from which garbage shall be removed weekly. 
Construction personnel shall not feed or otherwise attract fish or wildlife to the 
Project site. 
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4. As necessary, erosion control measures shall be implemented to prevent any soil or 
other materials from entering any nearby aquatic habitat. Erosion control measures 
shall be installed at work site boundaries adjacent to aquatic habitat to prevent soil 
from eroding or falling into the area. 

5. Erosion control measures shall be implemented as described in the Project SWPPP. 
Sediment control measures shall be furnished, constructed, maintained, and later 
removed. Plastic monofilament of any kind (including those labeled as 
biodegradable, photodegradable, or UV-degradable) shall not be used. Only natural 
burlap, coir, or jute wrapped fiber rolls that are certified weed-free shall be used.  

6. All fueling and maintenance of vehicles and equipment and the location of Project 
staging areas shall occur at least 100 feet from any aquatic habitat and associated 
freshwater and saltmarsh vegetation. Spill kits containing cleanup materials shall be 
available on-site. 

7. No equipment used in support of Project implementation (e.g. excavator) shall enter 
or cross waters in the Project area while water is flowing. 

8. Project personnel shall be required to report immediately any harm, injury, or 
mortality of a listed species (federal or state) during construction, including 
entrapment, to the construction foreman, qualified biologist, or County staff. The 
County or their consultant shall provide verbal notification to the USFWS 
Endangered Species Office in Sacramento, California, and/or to the local CDFW 
warden or biologist (as applicable) within 1 working day of the incident. The County 
or their consultant shall follow up with written notification to the appropriate 
agencies within 5 working days of the incident. All special-status species 
observations shall be recorded on California Natural Diversity Data Base (CNDDB) 
field sheets/IPaC and sent to the CDFW/USFWS and by County staff or their 
consultant. 

Mitigation Measure BIO-2c: Avoidance, Minimization, and Protection Measures for 
Sensitive Amphibians and Reptiles. The following conservation measures shall be 
implemented to minimize or eliminate potential adverse impacts on California red-legged 
frog (CRLF) and western pond turtle (WPT) during Project construction: 

1. Consistent with the USFWS California Red-legged Frog Survey Protocol, a habitat 
assessment shall be prepared and submitted to the USFWS to support their 
determination of the species’ potential to occur on site. If the USFWS agrees that the 
habitat assessment establishes species absence, or if subsequent protocol-level 
surveys requested by the USFWS following their review of the habitat assessment 
establish species absence, then no further action shall be needed to protect this 
species. In the absence of USFWS coordination, CRLF shall be presumed present 
within suitable aquatic habitat on the site and protective measures described below 
shall be followed. 

2. A qualified biologist shall survey the work sites within 5 calendar days prior to the 
onset of construction for CRLF and WPT to determine presence (and life stage) of 
these species on the Project site.  

Additionally, a qualified biologist shall conduct a pre-construction survey of Project 
aquatic habitat for CRLF and WPT immediately prior to the start of construction 
activities, beginning with installation of exclusion fencing (see 3, below). The 
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surveys will consist of walking the Project work limits adjacent to areas where 
natural habitat is present to ascertain presence of these species (e.g., grasslands 
adjacent to suitable aquatic habitat within the Project site).  

3. Unless explicitly authorized by the USFWS (e.g., through issuance of a Biological 
Opinion, CRLF shall not be relocated if encountered within the Project site. Rather 
CRLF shall be allowed to disperse of their own volition while all work is halted 
within 50 feet of individuals. Prior to conducting preconstruction surveys, the 
qualified biologist shall prepare a relocation plan that describes the appropriate 
survey and handling methods for WPT and identifies nearby relocation sites where 
individuals would be relocated if found during the preconstruction surveys. The 
relocation plan shall be submitted to CDFW for review prior to the start of 
construction activities. The animal shall be relocated to equivalent or better WPT 
habitat relative to where it was found. 

4. A qualified biologist shall monitor installation of exclusion fencing (see 4, below) to 
identify, capture, and relocate WPT if found, and halt or observe work in the vicinity 
of CRLF if encountered onsite. The qualified biologist shall have the authority to 
stop construction activities proximate to these species and develop alternative work 
practices, in consultation with construction personnel and resource agencies (as 
appropriate), if construction activities are likely to affect special‐status species or 
other sensitive biological resources.  

Unless explicitly authorized by the USFWS (e.g., through issuance of a Biological 
Opinion, CRLF shall not be relocated if encountered within the Project site. Rather 
CRLF shall be allowed to disperse of their own volition while all work is halted 
within 50 feet of individuals. If a CRLF is not dispersing on its own volition, the 
qualified biologist shall monitor the frog while exclusion fence installation or other 
work continues, as long as they can ensure the safety of the frog. The qualified 
biologist shall immediately inform the construction manager that work should be 
halted or modified (in the case of a buffer or non-dispersing individual), if necessary, 
to avert avoidable take of listed species. Should egg masses, metamorphs, or tadpoles 
of CRLF be identified within Project site aquatic habitat during these initial surveys 
or at any time during Project construction, the USFWS shall be contacted prior to 
continuation of work near the discovery.  
 
If WPT and/or CRLF are not observed during pre-construction surveys or installation 
of the exclusion fence, continued biological monitoring during construction is not 
necessary. If either of these species are observed onsite at any time, the Project 
Applicant shall coordinate with USFWS and /or CDFW as necessary to determine the 
appropriate measures to avoid species’ take. 

5. The Project Applicant or its contractors shall install temporary exclusion fencing 
around key project boundaries (i.e., at the work limit of aquatic habitat and associated 
marsh vegetation to be preserved under the Project) and around all staging and 
laydown areas to exclude CRLF and WPT from Project construction activities. 

• Fencing shall be installed immediately prior to the start of construction activities 
under the supervision of a qualified biologist.  

• The Project Applicant or their contractor shall ensure that the temporary 
exclusion fencing is continuously maintained until all Project construction 
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activities are completed. Daily fence inspections shall be conducted by the 
qualified biologist during the first week of construction. Thereafter, the qualified 
biologist may train the contractor to conduct regular inspections and coordinate 
findings with the qualified biologist. Similarly, vehicles or equipment parked 
overnight at the Project staging areas or work areas shall be inspected for 
harboring species each morning by the qualified biologist (or the trained 
contractor) before they are moved. 

• The wildlife exclusion fencing shall be a minimum height of 3 feet above ground 
surface, with an additional 4 to 6 inches of fence material buried such that 
animals cannot burrow under the fence.  

• The exclusion fence shall not cross the marsh associated with Pacheco Creek 
along the south edge of the site or bisect marsh vegetation to allow wildlife 
movement to continue through these areas when work is not occurring. 

6. All onsite excavations of a depth of 8 inches or greater shall be either backfilled at 
the end of each workday, covered with heavy metal plates, or escape ramps shall be 
installed at a 3:1 grade to allow wildlife that fall in a means to escape. 

Significance after Mitigation: Less than Significant. 

_________________________ 

Special-Status and Migratory Birds 

Impact BIO-3: Construction of the Project could have a substantial adverse effect, either 
directly or through habitat modifications, on migratory birds and/or on bird species identified 
as candidate, sensitive, or special-status in local or regional plans, policies, or regulations, or 
by the California Department of Fish and Wildlife or the U.S. Fish and Wildlife Service. 
(Criterion a, in part) (Potentially Significant prior to Mitigation)  

Project construction, including vegetation and tree trimming or removal, ground disturbance, new 
construction, and a general increase in noise and visual disturbance within the Project site may 
adversely affect nesting birds within 1/4-mile of the Project site during the nesting season 
(approximately February 1 to August 31). Potentially suitable foraging and/or nesting habitat is 
present within the freshwater marsh, brackish marsh, grassland, and woodland habitats of the 
Project site and surrounding vicinity for special-status birds, including tricolored blackbird, 
white-tailed kite, northern harrier, Suisun song sparrow, and California black rail; Ridgeway’s 
rail is both unlikely to occur and not expected to nest on the Project site. Other migratory and 
resident raptor and passerine species such as red-tailed hawk, great horned owl, Bewick’s wren 
and northern mockingbird could forage and/or nest in the grassland or trees on the Project site.  

The conversion of grasslands and woodlands on the Project site to residential development would 
result in the permanent loss of potential nesting and foraging habitat for special-status birds.  
Because the majority of the habitat that would be potentially disturbed by the Project is disturbed 
annual grassland, the loss of potential nesting and foraging habitat for special-status birds is 
considered less-than-significant. 
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The removal and trimming of trees and other shrub vegetation on the site, and the grading and 
ground disturbance of grasslands during nesting season could destroy active bird nests, if present. 
Site grading or ground disturbance associated with creation of the new bioretention pond could 
also destroy active nests located in marsh vegetation surrounding the existing pond, or disrupt 
nesting efforts in this area if the footprint of construction encroaches on marsh habitat. In 
addition, adverse effects, such as an increase in noise and visual disturbance associated with 
construction, could indirectly impact nesting activity by disrupting nesting efforts in the habitat 
within and surrounding Project disturbance areas.  

The loss of an active nest occupied by a MBTA-named or otherwise special-status bird species 
attributable to Project activities would be considered a significant impact under CEQA. 
Mitigation Measure BIO-2a (described above) requires all Project personnel involved in 
vegetation and/or ground-disturbing work to attend an environmental training session prior to 
beginning work to educate workers on sensitive resources within and surrounding the Project site 
and the regulatory environment protecting them, general and Project-specific protection measures 
and protocols to be implemented during construction, and consequences for non-compliance with 
protection measures. This measure, compliance with the MBTA and California Fish and Game 
Code, and in combination with Mitigation Measure BIO-3a, Nesting Bird Protection Measures, 
and Mitigation Measure BIO-3a, Avoid and Minimize Impacts to California Black Rail and 
Ridgway’s Rail, would avoid or reduce potential impacts on migratory and special-status birds to 
a less-than-significant level by limiting removal of vegetation (including trees) to periods outside 
of the bird nesting season, conducting pre-construction nesting bird surveys to identify active 
nests, and establishing no work buffer zones around active nests identified on or near the project 
sites, and providing surveys to determine the potential presence of black rail near proposed work 
activities. Through adherence to these measures and compliance with State and federal 
regulations, the Project would not have a significant impact on nesting birds. Following 
construction, the new subdivision is not expected to diminish the use of the adjacent Open Space 
areas (i.e., the perennial pond and marshes in the site, portions of the hill) by nesting birds. 

Mitigation Measure BIO-2a: See under Impact BIO-2. 

Mitigation Measure BIO-3a: Nesting Bird Protection Measures.  

1. Project staging, project construction, vegetation removal (e.g., clearing and grubbing), 
vegetation management activities requiring heavy equipment, or tree trimming shall 
be performed outside of the bird nesting season (February 1st through August 31st) to 
avoid impacts to nesting birds; if these activities must be performed during the 
nesting bird season, a qualified biologist shall be retained to conduct a pre-
construction survey in the project construction and staging areas for nesting birds and 
verify the presence or absence of nesting birds no more than 5 calendar days prior to 
construction activities or after any construction breaks of 5 calendar days or more. 
Surveys shall be performed for the project construction and staging areas and suitable 
habitat within 250 feet of the project construction and staging areas in order to locate 
any active passerine (perching bird) nests and within 500 feet of the project 
construction and staging areas to locate any active raptor (birds of prey) nest. If 
nesting birds and raptors do not occur within 250 and 500 feet of the Project area, 
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respectively, then no further action is required if construction begins within 5 
calendar days.  

2. If active nests are located during the pre-construction bird nesting surveys, no- 
disturbance buffer zones shall be established around nests, with a buffer size 
established by the qualified biologist. Typically, these buffer distances are between 
50 feet and 250 feet for passerines and between 300 feet and 500 feet for raptors. 
These distances may be adjusted depending on the level of surrounding ambient 
activity and if an obstruction, such as a building or structure, is within line-of-sight 
between the nest and construction. Reduced buffers may be allowed if a full-time 
qualified biologist is present to monitor the nest and has authority to halt construction 
if bird behavior indicates continued activities could lead to nest failure. Buffered 
zones shall be avoided during construction-related activities until young have fledged 
or the nest is otherwise abandoned.  

Mitigation Measure BIO-3b: Avoid and Minimize Impacts to California Black Rail 
and Ridgway’s Rail. 

To minimize or avoid the loss of individual California black rail and Ridgway’s rail, 
construction activities, including vegetation management activities requiring heavy 
equipment, adjacent to tidal marsh areas (within 500 feet [150 meters] or a distance 
determined in coordination with USFWS or CDFW, shall be avoided during the breeding 
season from February 1 through August 31. 

•  If areas within or adjacent to rail habitat cannot be avoided during the breeding season 
(February 1 through August 31), protocol-level surveys shall be conducted to 
determine rail nesting locations. The surveys will focus on potential habitat that could 
be disturbed by construction activities during the breeding season to ensure that rails 
are not breeding in these locations. 

Survey methods for rails will follow the Site-Specific Protocol for Monitoring 
Marsh Birds, which was developed for use by USFWS and partners to improve 
bay-wide monitoring accuracy by standardizing surveys and increasing the 
ability to share data (Wood et al. 2017). Surveys are conducted during the 
approximate period of peak detectability, January 15 to March 25 and are 
structured to efficiently sample an area in three rounds of surveys by 
broadcasting calls of target species during specific periods of each survey round. 
Call broadcasting increases the probability of detection compared to passive 
surveys when no call broadcasting is employed. This protocol has since been 
adopted by Invasive Spartina Project (ISP) and Point Blue Conservation Science 
to survey Ridgway’s rails at sites throughout San Francisco Bay Estuary. The 
survey protocol for Ridgway’s rail is summarized below. 

−  Previously used survey locations (points) should be used when available to 
maintain consistency with past survey results. New survey points should be at 
least 200 meters apart along transects in or adjacent to areas representative of 
potentially suitable marsh habitat. Points should be located to minimize 
disturbances to marsh vegetation. Up to 8 points can be located on a transect. 

−  At each transect, three surveys (rounds) are to be conducted, with the first round 
of surveys initiated between January 15 and February 6, the second round 
performed February 7 to February 28, and the third round March 1 to March 25. 
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Surveys should be spaced at least one week apart and the period between March 
25 to April 15 can be used to complete surveys delayed by logistical or weather 
issues. A Federal Endangered Species Act Section 10(a)(1)(A) permit is required 
to conduct active surveys. 

−  Each point on a transect will be surveyed for 10 minutes each round. A recording 
of calls available from USFWS is broadcast at each point. The recording consists 
of 5 minutes of silence, followed by a 30-second recording of Ridgway’s rail 
vocalizations, followed by 30 seconds of silence, followed by a 30-second 
recording of California black rail, followed by 3.5 minutes of silence. 

• If no breeding Ridgway’s rails or black rails are detected during surveys, or if their 
breeding territories can be avoided by 500 feet (150 meters), then Project activities 
may proceed at that location. 

• If protocol surveys determine that breeding Ridgway’s rails or black rails are present 
in the Project area, the following measures would apply to project activities conducted 
during their breeding season (February 1- August 31): 

−  A USFWS- and CDFW-approved biologist with experience recognizing 
Ridgway’s rail and black rail vocalizations will be on site during construction 
activities occurring within 500 feet (150 meters) of suitable rail breeding habitat. 

−  If a Ridgway’s rail or black rail vocalizes or flushes within 10 meters, it is 
possible that a nest or young are nearby. If an alarmed bird or nest is detected, 
work will be stopped, and workers will leave the immediate area carefully and 
quickly. An alternate route will be selected that avoids this area, and the location 
of the sighting will be recorded to inform future activities in the area. 

−  All crews working within 500 feet of aquatic habitats during rail breeding 
season will be trained and supervised by a USFWS- and CDFW-approved rail 
biologist. 

−  If any activities will be conducted during the rail breeding season in Ridgway’s 
rail- or black rail-occupied marshes, biologists will have maps or GPS locations 
of the most current occurrences on the site and will proceed cautiously and 
minimize time spent in areas where rails were detected. 

• For vegetation management activities in suitable habitat for Ridgway’s rail or black 
rail, the following measures will be implemented: 

−  Any herbicides to be used will be EPA-certified for use in/adjacent to aquatic 
environments. 

−  Vegetation management activities will be limited to areas outside of tidal marsh 
and non-tidal pickleweed marsh habitats. 

Significance after Mitigation: Less than Significant. 

_________________________ 
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Special-Status and Otherwise Protected Mammals 

Impact BIO-4: Construction of the Project could have a substantial adverse effect, either 
directly or through habitat modifications, on salt marsh harvest mouse and special-status bat 
species identified as candidate, sensitive, or special-status in local or regional plans, policies, 
or regulations, or by the California Department of Fish and Wildlife or the U.S. Fish and 
Wildlife Service. (Criterion a, in part) (Potentially Significant prior to Mitigation)  

Salt Marsh Harvest Mouse 

The perennial marsh and seasonal marsh habitats in the site provide marginal, yet potentially 
suitable habitat for salt marsh harvest mouse.  The seasonal wetlands and upland grasslands 
adjacent to the marsh habitats may also be used by this species on occasion. Construction 
activities in close proximity to these habitats that could impact salt marsh harvest mouse include 
clearing and grubbing vegetation, use of heavy equipment, and presence of workers and vehicles 
associated with all aspects of construction in or near potentially suitable salt marsh harvest mouse 
habitat. 

Direct impacts that could occur to salt marsh harvest mouse include mortality due to crushing by 
vehicles, materials staging, heavy equipment or human activity in suitable salt marsh harvest 
mouse habitat, or mutilation by mowers or other motorized equipment used for vegetation 
removal. Indirect impacts could occur if equipment staging, project construction or human activity 
render otherwise suitable habitat temporarily unsuitable due to the lack of accessibility, noise, 
vibration, and increased activity levels associated with grubbing, earth moving, and heavy 
equipment operation. Following construction, the new subdivision is not expected to diminish the 
use of potentially suitable salt marsh harvest mouse habitat in the adjacent Open Space areas. 

In summary, construction-related impacts on salt marsh harvest mouse would be potentially 
significant. However, implementation of Mitigation Measures BIO-2a and BIO-4a would 
reduce potential construction and vegetation management impacts to salt marsh harvest mouse to a 
less-than–significant level by providing environmental training to construction personnel, providing 
general protection measures, conducting pre-construction surveys, identification and avoidance of 
suitable habitat for the species, and where avoidance is not possible, using hand tools to clear 
vegetation. Further, with implementation of Mitigation Measure BIO-4a, suitable marsh habitat 
will be protected during work activities, silt fencing will separate suitable habitat from adjacent 
work areas, and a qualified biological monitor will be in place to stop work if the species is 
detected. With implementation of Mitigation Measures BIO-2a and BIO-4a, construction-related 
impacts would be less than significant. Operational and long-term effects of the Project on salt 
marsh harvest mouse would be less than significant. 

Mitigation Measure BIO-4a: Avoidance and Minimization Measures for Salt Marsh 
Harvest Mouse. 

•  A USFWS and CDFW-approved biologist, with knowledge of and experience with 
salt marsh harvest mouse habitat requirements, will conduct pre-construction surveys 
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for the species and identify and mark suitable salt marsh harvest mouse marsh habitat 
prior to Project initiation. 

•  Ground disturbance to suitable salt marsh harvest mouse habitat (including, but not 
limited to pickleweed, and emergent salt marsh vegetation including bulrush and 
cattails) will be avoided to the extent feasible. Where salt marsh harvest mouse 
habitat cannot be avoided - such as for channel excavation, access routes and grading, 
or anywhere else that vegetation could be trampled or crushed by work activities - 
vegetation will be removed from the ground disturbance work area plus a 10-foot 
buffer around the area, as well as any access routes within salt marsh harvest mouse 
habitat, utilizing mechanized hand tools or by another method approved by the 
USFWS and CDFW. Vegetation height shall be maintained at or below 5 inches 
above ground. Vegetation removal in salt marsh harvest mouse habitat will be 
conducted under the supervision of the USFWS- and CDFW-approved biologist. 

•  To protect salt marsh harvest mouse from construction-related traffic, access roads, 
haul routes, and staging areas within 200 feet of salt marsh harvest mouse habitat will 
be bordered by temporary exclusion fencing. The fence should be made of a smooth 
material that does not allow salt marsh harvest mouse to climb or pass through, of a 
minimum above-ground height of 30 inches, and the bottom should be buried to a 
depth of at least 6 inches so that mice cannot crawl under the fence. Any supports for 
the salt marsh harvest mouse exclusion fencing (e.g., t-posts) will be placed on the 
inside of the project area. The last 5 feet of the fence shall be angled away from the 
road to direct wildlife away from the road. A USFWS- and CDFW-approved biologist 
with previous salt marsh harvest mouse experience will be on site during fence 
installation and will check the fence alignment prior to vegetation clearing and fence 
installation to ensure no salt marsh harvest mice are present. 

•  All construction equipment and materials will be staged on existing roadways and 
away from suitable wetland habitats when not in use. 

•  Vegetation shall be removed from all non-marsh areas of disturbance (driving roads, 
grading and stockpiling areas) to discourage presence of salt marsh harvest mouse. 

•  A USFWS- and CDFW-approved biologist with previous salt marsh harvest mouse 
monitoring and/or surveying experience will be on site during construction activities 
occurring in suitable habitat. The biologist will document compliance with the project 
permit conditions and avoidance and conservation measures. The USFWS-and 
CDFW-approved biologist has the authority to stop project activities if any of the 
requirements associated with these measures is not being fulfilled. If salt marsh 
harvest mouse is observed in the work area, construction activities will cease in the 
immediate vicinity of the salt marsh harvest mouse. The individual will be allowed to 
leave the area before work is resumed. If the individual does not move on its own 
volition, the USFWS-approved biologist would contact USFWS (and CDFW if 
appropriate) for further guidance on how to proceed. 

•  If the USFWS- and CDFW-approved biologist has requested work stoppage because 
of take of any of the listed species, or if a dead or injured salt marsh harvest mouse is 
observed, the USFWS and CDFW will be notified within one day by email or 
telephone. 

•  For vegetation management activities in suitable habitat for salt marsh harvest mouse, 
the following measures shall be implemented: 
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−  Any herbicides to be used will be EPA certified for use in/adjacent to aquatic 
environments. 

−  Work in upland habitat within 100 feet of salt marsh harvest mouse habitat will be 
scheduled to avoid extreme high tides when there is potential for salt marsh 
harvest mouse to move to higher, drier grounds, such as ruderal and grassland 
habitats. 

Special Status Bats 

Project construction requiring tree trimming or tree removal and grading or ground disturbance 
could result in disturbance to special-status or common bats roosting within trees of the Project 
site or nearby. Special-status bats (e.g., Townsend’s big-eared bat, western red bat, and hoary bat) 
have the potential to roost in tree cavities and foliage of the valley oak trees on the hill or other 
trees bordering the Project site. Other bats, such as the commonly-found Mexican free-tailed bat 
(Tadarida brasiliensis) could also roost in similar habitat of the Project site. Maternity roosts are 
roosts occupied by pregnant females or females with non-flying young. Non-breeding roosts are 
day roosts without pregnant females or non-flying young. Destruction of an occupied, non-
breeding bat roost, resulting in the death of bats; disturbance that causes the loss of a maternity 
colony of bats (resulting in the death of young); or destruction of hibernacula11 are prohibited 
under CEQA and would be considered a significant impact. Bat mortality could be the result of 
direct or indirect Project disturbances. Direct disturbance could include tree removal, or roost 
destruction indirectly by construction noise. Indirect disturbance to bat species could result in 
behavioral alterations due to construction-associated noise or vibration in close proximity 
maternity roost or hibernacula.  

Implementing Mitigation Measure BIO-2a (described above in Impact BIO-2) and Mitigation 
Measure BIO-4b, Avoidance and Minimization Measures for Special-Status Bats, would reduce 
potential impacts on special-status bats to a less-than-significant level by educating workers on 
the potential presence and sensitivities of these species, requiring pre-construction roost surveys, 
and implementing avoidance measures if potential roosting habitat or active roosts are identified. 
Through adherence to these measures, the Project would not have a significant impact on special-
status bats.  

Mitigation Measure BIO-4b: Avoidance and Minimization Measures for Bats. A 
qualified biologist who is experienced with bat surveying techniques, behavior, roosting 
habitat, and identification of local bat species shall conduct a pre-construction habitat 
assessment of the Project site to characterize potential bat habitat and identify potentially 
active roost sites. No further action is required if the pre-construction habitat assessment 
does not identify bat habitat or signs of potentially active bat roosts within the Project site 
(e.g., guano, urine staining, dead bats, etc.).  

If the surveying biologist identifies potential roosting habitat or potentially active bat roosts 
within or in the immediate vicinity of the Project site, including trees that could be trimmed 
or removed under the Project, the following measures shall be implemented: 

 
11 Hibernaculum refers to the active winter quarters of a hibernating animal. 
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1. Removal of- or disturbance to trees identified as potential bat roosting habitat or 
active roosts shall occur when bats are active, approximately between the periods of 
March 1 to April 15 and August 15 to October 15, to the extent feasible. These dates 
avoid bat maternity roosting season (approximately April 15 to August 31) and 
period of winter torpor (approximately October 15 to February 28).  

a. If removal of- or disturbance to trees identified as potential bat roosting habitat or 
active roosts during the periods when bats are active is not feasible, a qualified 
biologist will conduct pre-construction surveys within 5 calendar days prior to 
disturbance to further evaluate bat activity within the potential habitat or roost 
site.  

b. If active bat roosts are not identified in potential habitat during pre-construction 
surveys, no further action is required prior to removal of- or disturbance to trees 
within the pre-construction survey area. 

c. If active bat roosts or evidence of roosting is identified during pre-construction 
surveys, the qualified biologist shall determine, if possible, the type of roost and 
species.  

i. If special-status bat species or maternity or hibernation roosts are detected 
during these surveys, appropriate species- and roost-specific avoidance and 
protection measures shall be developed by the qualified biologist. Such 
measures may include postponing the removal of or disturbance to trees, or 
establishing exclusionary work buffers while the roost is active. A 
minimum 100-foot no disturbance buffer shall be established around 
special-status species, maternity, or hibernation roosts until the qualified 
biologist determines they are no longer active. The size of the no-
disturbance buffer may be adjusted by the qualified biologist, in 
coordination with CDFW, depending on the species present, roost type, 
existing screening around the roost site (such as dense vegetation), as well 
as the type of construction activity that would occur around the roost site, 
and if construction would not alter the behavior of the adult or young in a 
way that would cause injury or death to those individuals. 

Active maternity roosts shall not be disturbed without advance CDFW 
approval until the roost disbands at the completion of the maternity 
roosting season or otherwise becomes inactive, as determined by the 
qualified biologist.  

ii. If a common species, non-maternity or hibernation roost (e.g., bachelor 
daytime roost) is identified, disturbance to- or removal of trees or 
structures may occur under the supervision of a qualified biologist as 
described under 3).  

2. The qualified biologist shall be present during tree disturbance or removal if active 
non-maternity or hibernation bat roosts or potential roosting habitat are present. Trees 
with active non-maternity or hibernation roosts of common species or potential 
habitat shall be disturbed or removed only under clear weather conditions when 
precipitation is not forecast for three days and when daytime temperatures are at least 
50°F to ensure bats are active and can abandon any potential roosts as disturbance 
from the clearing activities occurs, and when wind speeds are less than 15 mph.  
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Trimming or removal of trees with active (non-maternity or hibernation) or 
potentially active roost sites of common bat species shall follow a two-step removal 
process: 

a. On the first day of tree removal and under supervision of the qualified biologist, 
branches and limbs not containing cavities or fissures in which bats could roost, 
shall be cut only using hand tools (e.g., chainsaws).  

b. On the following day and under the supervision of the qualified biologist, the 
remainder of the tree may be removed, either using hand tools or other equipment 
(e.g. excavator or backhoe). 

c. All felled trees shall remain on the ground for at least 24 hours prior to chipping, 
off-site removal, or other processing to allow any bats to escape, or be inspected 
once felled by the qualified biologist to ensure no bats remain within the tree 
and/or branches.  

3. Bat roosts that begin during construction are presumed to be unaffected as long as a 
similar type of construction activity continues, and no buffer would be necessary. 
Direct impacts on bat roosts or take of individual bats will be avoided.  

Mitigation Measure BIO-2a: See under Impact BIO-2. 

Significance after Mitigation: Less than Significant. 

_________________________ 

Sensitive Natural Communities 

Impact BIO-5: Construction of the Project could have a substantial adverse effect on 
sensitive natural communities. (Criterion b) (Potentially Significant prior to Mitigation) 

Creeping Wildrye Grassland 

The Project site contains two areas of creeping wildrye grassland located on the lower west-
facing slope of the hill near the highway and below the saddle on the southeast-facing slope near 
the northern end of the Project site. Creeping wildrye grassland receives consideration under 
CEQA because it is considered a sensitive plant community by the CDFW and is locally 
uncommon. Project development plans depict the west-facing slope of the hill occupied by 
creeping wildrye grassland as open space which would not be directly disturbed during 
construction; however, necessary changes to site topography in the north end of the site occupied 
by creeping wildrye grassland would require grading and/or ground disturbance to accommodate 
site development. Based on floristics surveys, approximately 3.5 acres of creeping wildrye 
grassland would be impacted by the proposed development (WBC, 2007b; Moore, 2021). 
Permanent impacts to creeping wildrye grassland resulting from Project development would be 
potentially significant due to the scarcity of this vegetation community in the region. 
Implementation of Mitigation Measure BIO-5a, Salvage and Reintroduction of Creeping 
Wildrye Grassland, would reduce Project-related impacts to this sensitive natural community to a 
less-than-significant level by identifying the location of this community onsite for avoidance, 
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harvesting the perennial grasses from locations where avoidance is infeasible (e.g., where grading 
and /or ground disturbance would occur onsite), and reintroducing them to locations within the 
Project site that would be preserved as open space following development.  

Mitigation Measure BIO-5a: Salvage and Reintroduction of Creeping Wildrye 
Grassland. The following measures shall be implemented prior to construction to avoid or 
minimize impacts to creeping wildrye grassland within the Project site. 

1. A qualified botanist shall identify the boundaries of creeping wildrye grassland 
within the Project site during the flowering season (between June and July) and prior 
to site grading. Boundaries of this sensitive natural community shall be mapped and 
flagged for avoidance, if feasible. 

2. Where avoidance of this community is infeasible, the perennial grasses shall be 
harvested at the appropriate time and under the direction of the qualified botanist 
from locations where grading and/or ground disturbance will occur within the Project 
site.  

3. Harvested grasses shall be stored for reintroduction into suitable habitat within 
upland portions of the Project site that will be preserved as open space. 

4. The Project applicant shall contract a qualified restoration ecologist to prepare a 
Monitoring Plan for relocated / transplanted creeping wildrye grasses within the 
Project site. The plan shall detail methods and location for relocating or reintroducing 
the grasses, success criteria, monitoring methods and maintenance for successful 
establishment, reporting protocols, and contingency measures to be implemented if 
the initial mitigation fails. The plan shall be developed in coordination with the 
appropriate agencies prior to the start of local construction activities, with the 
objective of providing equal or better habitat and populations than the impacted 
area(s). The recommended success criteria for relocated plants shall be 0.75:1 ratio 
[number of plants established: number of plants impacted] after two years, unless 
otherwise specified by CDFW.  

5. The plan shall be submitted to the County and CDFW prior to the start of local 
construction activities within the creeping wildrye grassland.  

6. Monitoring reports shall include photo-documentation, planting specifications, a site 
layout map, descriptions of materials used, and justification for any deviations from 
the monitoring plan. 

Valley Oak Woodland 

Valley oak woodland occurs on the north-facing slope of the hill within the Project site. 
Disturbance to this valley oak woodland may be necessary during grading and may require 
removal of approximately 30 trees. Oak woodland is considered a sensitive natural community by 
CDFW for its local rarity. Additionally, valley oak, coast live oak, and California bay trees on the 
hill are protected under the Contra Costa County Tree Protection and Preservation Ordinance. 
Permanent impact to this valley oak woodland community as a result of the Project through 
removal of protected trees is potentially significant. Implementation of Mitigation Measure 
BIO-5b, Enhancement and Creation of Valley Oak Woodland, would reduce Project-related 
impacts to this sensitive natural community to a less-than-significant level by requiring areas of 
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oak woodland disturbed under the Project be mitigated at a ratio of 1:1 
(restored/enhanced/preserved area: impacted area) through planting of valley oak trees on the hill 
within the Project site in areas to be preserved as open space or through payment of an in-lieu fee. 
Project impacts to individual protected trees are discussed under Impact BIO-8, below. 

Mitigation Measure BIO-5b, Enhancement and Creation of Valley Oak Woodland: 
The Project applicant shall mitigate for temporary disturbance of oak woodland in support 
of the Project through restoration or preservation / enhancement / creation of oak woodland 
at a ratio of 1:1 (restored/enhanced/preserved area: impacted area) through one of the 
following options: 

1. Planting replacement trees within the Project site on areas of the hill that will be 
preserved as open space following development.  

The Project sponsor shall contract with a qualified restoration ecologist to prepare a 
Habitat Mitigation and Monitoring Plan (HMMP) for oak woodland habitat to be 
restored as part of the Project. The HMMP would be subject to approval by Contra 
Costa County. The HMMP shall include a detailed description of restoration/
enhancement/preservation actions proposed such as a planting plan, a weed control 
plan to prevent the spread of invasive and non-native species within restored areas, and 
erosion control measures to be installed around the restored area following mitigation 
planting to avoid or minimize sediment runoff throughout the Project site; restoration 
performance criteria for the restored area that establish success thresholds over a period 
of 5 years; and proposed monitoring/maintenance program to evaluate the restoration 
performance criteria, under which progress of restored areas are tracked to ensure 
survival of the mitigation plantings. The program shall document overall health and 
vigor of mitigation plantings throughout the monitoring period and provide 
recommendations for adaptive management as needed to ensure the site is successful, 
according to the established performance criteria. An annual report documenting the 
results and providing recommendations for improvements throughout the year shall be 
provided to the County. 

In designing the Tree Replacement Plan, the arborist shall review the final project 
grading plans to ensure that adequate tree preservation methods, guidelines, and 
conditions are in place. The project arborist shall host pre-demolition meetings with 
the general contractor and demolition contractor to determine clearance pruning, 
stump removal techniques, fencing placement and, timing to establish a Tree 
Protection Zone (TPZ). The arborist shall conduct post-demolition meetings to 
review and confirm tree protection fencing for grading and construction. All vehicles, 
equipment, and storage of job site materials and debris, shall be kept outside of the 
TPZ. The arborist shall incorporate standard protocols set forth in the American 
National Standards Institute (ANSI) A300 Construction Management Standard, Part 
5 and the International Society of Arboriculture’s Best Management Practices: 
Managing Trees During Construction. 

2. Paying an in-lieu fee to a natural resource agency or a non-profit organization that 
would use the fees to protect or enhance oak woodland habitat of the region.  

If an in-lieu fee is used for mitigation, the amount of the in-lieu fee shall be 
determined either by calculating the value of the land with oak woodland habitat 
proposed for removal, or by some other calculation. An alternate calculation shall 
reflect differences in the quality of habitat proposed for removal, and may consider 
the cost of comparable habitat (fee title or easement) in nearby areas. The amount of 
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the in-lieu fee and entity receiving the funds shall be subject to review and approval 
by Contra Costa County. 

Northern Coastal Saltmarsh 

Northern coastal salt marsh northeast of the perennial pond is expected to be fully avoided, 
pending USACE verification of the updated wetland delineation and final project design. While 
not anticipated, site grading along the northern boundary of Parcel E or during construction of the 
future overflow spillway connecting the C3 bioretention pond to the park area within Parcel E 
could result in impacts to northern coastal salt marsh. Protection measures described in 
Mitigation Measure BIO-6a, Protection of Jurisdictional Wetlands and Other Waters, would 
ensure that potential impacts to this northern coastal saltmarsh are avoided or minimized during 
construction. Should the Project require minor fill of northern coastal salt marsh, compensatory 
mitigation would be required for temporary and/or permanent impacts to this sensitive natural 
community. Implementation of Mitigation Measure BIO-6b, Compensation for Impacts to 
Wetlands and Waters, below, would ensure that potential impacts to northern coastal salt marsh 
would be less than significant.  

Mitigation Measure BIO-6a: See under Impact BIO-6. 
Mitigation Measure BIO-6b: See under Impact BIO-6. 

Significance after Mitigation: Less than Significant. 

_________________________ 

Jurisdictional Wetlands and Other Waters  

Impact BIO-6: Construction of the Project could have a substantial adverse effect on 
wetlands or other Waters of the U.S. and the State. (Criterion c) (Potentially Significant 
prior to Mitigation) 

The drainage channel and freshwater marsh along the southern boundary of the site, the perennial 
pond and associated freshwater marsh in the northeast part of the site, and the seasonal wetlands 
and wetlands dominated by pickleweed (i.e., northern coastal saltmarsh) along the edges of the 
marshes, and the seep near the base of the hill are potentially jurisdictional wetlands and waters of 
the U.S. and/or waters of the state within the Project site, as those terms are described in Section 
4.3.3. Regulatory Framework.  

Fill of Jurisdictional Waters 

Collectively, the regulatory framework established to protect waters of the U.S. and state requires 
that fill of wetlands and waters be avoided or minimized to the maximum extent practicable (e.g., 
design project elements to be placed outside waters of the U.S./waters of the state) while still 
accomplishing the project’s purpose. Where impacts to such waters cannot be avoided, permits or 
approvals from one or more agencies with jurisdiction over the aquatic resource (e.g., USACE, 
CDFW, RWQCB) may be required, and those permits or approvals may specify measures and 
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performance standards to avoid and/or mitigate such effects. In addition, most direct impacts to 
wetlands and other waters trigger a requirement for compensatory mitigation aimed at creating, 
restoring, or enhancing similar ecological functions and services as those displaced. The types, 
amounts, and methods of compensatory measures required often differ between the permitting 
agencies depending on the specific resources they regulate and the policies and guidelines they 
implement.  

While site development includes several components in proximity to wetlands and/or waters 
subject to state and federal regulatory authority, the Project has been designed to avoid or 
minimize construction or other work activities that would result in the temporary or permanent 
fill of these features to the maximum extent practicable. The fill of the seep near the base of the 
hill and the placement of fill in Pacheco Creek associated with the storm drain outfall cannot be 
avoided and these actions would require approval from applicable regulatory agencies.  

Preservation of Parcel B 

The drainage channel, freshwater marsh and alkali meadow in the southern portion of the site and 
perennial pond and freshwater marsh in the northeastern portion of the site are potential federal 
and/or state jurisdictional wetlands and waters within Parcel B of the Project site. This area 
collectively includes 19.8 acres of land that would be preserved in its current condition as open 
space under the Project. As Parcel B would be preserved as open space, no direct impact to these 
federal and/or state jurisdictional aquatic features through placement of fill is anticipated under 
the Project.  

Water Supply Pipeline 

The Project includes installation of a new 12-inch water supply line located within C Drive that 
would connect to new 6-inch distribution lines within Central Avenue and Palms Drive.  The new 
12-inch water line within C Drive would extend south of the development onto property owned 
by Conco Inc. following a 20-foot wide easement beneath an existing gravel road between the 
brackish and freshwater marshes in the southern portion of the Project site. The new water supply 
pipeline would continue east along the BNSF railroad grade and through a parking lot to tie in to 
an existing Contra Costa Water District 12-inch water supply pipeline in the driveway of the 
Conco property. The pipelines would be installed using conventional open-cut trenching. The 
alignment of the water transmission lines within the Project site and connection points with 
existing Contra Costa County Water District infrastructure has been selected to avoid direct fill of 
wetlands or waters of the U.S. and/or state.  

Parklands and Bioretention Pond 

Due to the scale of development planned for the site, the Project applicant has prepared a 
Stormwater Control Plan to address stormwater treatment of the site which consist of installing 
and/or maintaining self-treating areas (open space, park and landscaped areas) and a bioretention 
area (Parcel F) that would treat and hydromodify runoff from the development (Balance 
Hydrologics, Inc., 2020). Runoff from the hilltop open space would be collected and conveyed in 
a pipe to outfall in the self-treating areas adjacent to the drainage channel and associated 
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freshwater marsh (Parcel B). The future park/open space in Parcel E (approximately 4.5-acres) in 
the northeastern portion of the site would also be self-treating. Park amenities and landscaping 
would be established in upland portions of Parcel B to avoid direct fill of these potential 
jurisdictional wetlands and waters.  

The bioretention area would control and contain increased stormwater runoff anticipated with the 
increase of impervious surfaces associated with the development during the operation phase of 
the Project. The bioretention area would collect site runoff for treatment prior to discharge into 
the improved portion of Pacheco Creek immediately east of the site. The water would be 
conveyed from the pond to Pacheco Creek via a new pipe. The new bioretention pond in Parcel F 
has been designed to avoid or minimize placement of fill within wetlands and waters of the U.S. 
and/or state with the only anticipated placement of fill associated with the bioretention area being 
the outfall infrastructure into Pacheco Creek. An overflow spillway would connect the bioretention 
pond in Parcel F to Parcel B but the footprint of this infrastructure has been designed to avoid 
proximate freshwater marsh, alkali meadow and seasonal wetland vegetation. 

Development of the proposed Project is expected to result in the fill of approximately 0.02 acres 
of the side-hill seep and the fill of less than 0.1 acre for construction of the storm drain outfall in 
Pacheco Creek.  Further, though not anticipated, temporary and/or permanent fill of other potential 
jurisdictional wetlands or waters of the site could occur or be necessary during construction (e.g., 
during equipment access or implementation of the site grading plan). The placement of fill in 
jurisdictional wetlands and waters of the U.S. and/or waters of the State would be considered a 
significant impact.  

Implementation of Mitigation Measure BIO-6a, Protection of Jurisdictional Wetlands and Other 
Waters, would specify avoidance and protection measures around wetlands and waters of the U.S. 
and/or state within the Project site that will be fully avoided. Implementation of Mitigation 
Measure BIO-6b, Compensation for Impacts to Wetlands and Waters, would reduce the impacts 
associated with this direct loss to a less-than-significant level. 

Mitigation Measure BIO-6a: Protection of Jurisdictional Wetlands and Other 
Waters. For Project development within or adjacent to state and federal jurisdictional 
wetlands and waters, protection measures shall be applied to protect these features. These 
measures shall include the following:  

1. An updated wetland delineation shall be submitted to USACE for verification to 
establish the boundaries and current jurisdictional status of the aquatic features in the 
site. The verified wetland delineation shall be used to quantify the Project impacts to 
aquatic resources for permitting purposes. 

2. To the maximum extent feasible, Project construction activities within or adjacent to 
wetlands or waters shall be conducted during the dry season (between June 15 and 
October 15) and the disturbance footprint shall be minimized in these areas.  

3. Stabilize disturbed, exposed slopes immediately upon completion of construction 
activities (e.g., following cut and fill activities and installation of bioretention pond 
infrastructure) to prevent any soil or other materials from entering aquatic habitat. 
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Plastic monofilament of any kind (including those labeled as biodegradable, 
photodegradable, or UV-degradable) shall not be used. Only natural burlap, coir, 
coconut or jute wrapped fiber rolls and mats shall be used. 

4. A protective barrier (fence) shall be erected around any wetlands or waters 
designated for complete avoidance in Project construction plans and regulatory 
permits to isolate it from construction or other ground-disturbing activities.  

5. A fencing material meeting the requirements of both water quality protection and 
wildlife exclusion may be used. Fences must be properly installed with final approval 
by a County representative, including adequate supports or wire backing for use if 
windy conditions are anticipated, and with the lower edge keyed in to the soil to 
ensure a proper barrier. Signage shall be installed on the fencing to identify sensitive 
habitat areas and restrict construction activities;  

6. No equipment mobilization, grading, clearing, or storage of vehicles, equipment or 
machinery, or similar activity shall occur until a County representative has inspected 
and approved the wetland protection fence; and 

7. The Project proponent shall ensure that the temporary fence is continuously 
maintained until all construction or other ground-disturbing activities are completed. 

8. Drip pans and/or liners shall be stationed beneath all equipment staged nearby 
jurisdictional features overnight to minimize spill of deleterious materials into 
jurisdictional waters. Equipment maintenance and refueling in support of project 
implementation shall be performed in designated upland staging areas and work 
areas, and spill kits shall be available on-site. Maintenance activity and fueling must 
occur at least 100 feet from jurisdictional wetlands and other waters or farther as 
specified in the project permits and authorizations. 

Mitigation Measure BIO-6b: Permits and Compensation for Impacts to Wetlands 
and Waters.  

To offset unavoidable permanent impacts to approximately 0.02 acres of the side-hill 
seep and the fill of less than 0.1 acres for construction of the storm drain outfall along the 
bank of Pacheco Creek, the Project applicant shall secure the appropriate permits and 
provide compensatory mitigation as determined by the regulatory agencies with 
jurisdiction over the impacted aquatic resources during the permitting process. To 
establish the jurisdictional status of the various aquatic features in the site, the updated 
wetland delineation will be submitted to USACE for verification.  The necessary permits 
will depend on the jurisdictional status of the features.  While the outfall in Pacheco Creek 
is expected to require permits from USACE (Nationwide 7), CDFW (1602 Streambed 
Alteration Agreement), and RWQCB (401 Certification), the permitting scenario of the 
side-hill seep is less predictable.  It is possible USACE will verify this feature as outside 
Clean Water Act jurisdiction due to spatial and hydrological isolation from other Waters 
of the U.S. If the seep is verified as non-jurisdictional, the Regional Water Quality 
Control Board Water would be expected to issue a Notice of Applicability to authorize its 
fill pursuant to Water Quality Order No. 2004-0004-DWQ. 

At a minimum, compensation acreage for impacted wetlands and waters would meet a 
1:1 ratio (created/restored/enhanced: impacted) to achieve no net loss of aquatic 
resources. Compensation may include on-site or off-site creation, restoration, or 
enhancement of jurisdictional resources, as determined by the permitting agencies. On-
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site or off-site creation/restoration/enhancement plans must be prepared by a qualified 
biologist prior to construction, include a planting plan and planting methods, monitoring 
and reporting requirements, performance criteria (e.g., species diversity and vegetative 
cover thresholds), and maintenance requirements, and is subject to review and 
modification by resource agency permits. Implementation of 
creation/restoration/enhancement activities by the Project applicant (or permittee) shall 
occur prior to Project impacts, whenever possible, to avoid temporal loss. On- or off-site 
creation/restoration/enhancement sites shall be monitored by the applicant for at least five 
years to ensure their success, or as otherwise required by resource agencies.  

Water Quality Effects of Construction 

As discussed in Section 4.9, Hydrology and Water Quality, Project development would disturb 
more than 1 acre of land and therefore the County would be required to submit a notification to the 
SWRCB to secure coverage under the CWA Section 402 National Pollutant Discharge Elimination 
System (NPDES) Construction General Permit. This permit regulates construction-related discharge 
activities that may result in increased surface run-off, erosion, or siltation and subsequent water 
quality degradation of Pacheco Creek and other wetlands and waters of the Project site associated 
with site grading and/or ground disturbance, and accidental release of deleterious materials during 
construction (e.g., gasoline, oils, grease, lubricants, or other petroleum‐based products). Preparation 
and implementation of a project Stormwater Pollution Prevention Plan (SWPPP), as required under 
the Construction General Permit, would avoid or minimize potential impacts to water quality of 
wetlands and waters of the Project site associated with construction-related discharges to a less-
than-significant level. This is because the SWPPP would specify BMPs whose deployment would 
help control runoff, sedimentation, erosion, and contamination from petroleum products, which in 
turn would reduce the Project’s potential impact on aquatic communities to a less than significant 
level. Additionally, implementation of Mitigation Measures BIO‐2a and BIO-2b (described 
above under Special-Status Amphibians and Reptiles under Impact BIO-2), would reduce potential 
impacts to onsite wetlands and waters during construction to a less‐than‐significant level through 
worker environmental awareness training, installation of exclusion fencing, and implementation of 
general construction measures. 

Mitigation Measure BIO-2a: See under Impact BIO-2. 
Mitigation Measure BIO-2b: See under Impact BIO-2. 

Significance after Mitigation: Less than Significant. 
_________________________ 

Wildlife Movement and Wildlife Nursery Sites 

Impact BIO-7: The Project would not interfere substantially with the movement of native 
resident or migratory bird species or with established native resident or migratory wildlife 
corridors, or impede the use of native wildlife nursery sites. (Criterion d) (Potentially 
Significant prior to Mitigation) 

The drainage channel and associated freshwater marsh along the southern portion of the site and 
Pacheco Creek along the eastern Project boundary facilitate wildlife movement from the Project 
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site and surrounding area west of the site through the Pacheco Creek corridor to larger northern 
coastal salt marsh habitat areas along the southern border of Suisun Bay. The Project would 
preserve the freshwater marsh and drainage channel in the southern portion of the site and 
Pacheco Creek corridor as open space and park lands and does not propose infrastructure within 
these features which would affect wildlife movement through this corridor. Therefore, no impact 
would occur. 

The perennial pond, Pacheco Creek and the marshes in the site, have potential to support 
California red-legged frog and western pond turtle, as discussed in Impact BIO-2. Following 
Project construction, the perennial pond and freshwater marsh habitat would be preserved as open 
space and park lands, which would not disrupt (potential) continued use of the pond by these 
species, if present. 

As discussed above under Impact BIO-3, with mitigation, construction of the Project would not 
impact birds attempting to nest within the Project site directly through nest destruction or avian 
mortality, or indirectly through an increase in the ambient noise environment that might disrupt 
breeding behavior, discourage nesting, or cause nest abandonment. Following construction of the 
new subdivision, the use of the adjacent Open Space areas (i.e., the perennial pond and marshes in 
the site, portions of the hill) by nesting birds is expected to be comparable to current conditions. 
Implementation of Mitigation Measure BIO-2a (described above in Impact BIO-2) and 
Mitigation Measure BIO-3a, Nesting Bird Protection Measures, and Project compliance with 
the Migratory Bird Treaty Act and California Fish and Game Code, will reduce potential 
construction-related effects on birds nesting within the Project site and surrounding vicinity to 
less-than-significant levels by requiring pre-construction nesting bird surveys and establishing 
protective buffers around active nests during construction. 

Special-status bats (Townsend’s big-eared bat, western red bat, and hoary bat) and the common 
Mexican free-tailed bat have the potential to roost in tree cavities and foliage of the valley oak 
trees on the hill or other trees in or bordering the Project site. Removal of trees and general site 
disturbance could result in disturbance to special-status or common bat maternity roosts should 
they be established within trees of the Project site and surrounding vicinity, particularly within 
trees to be removed under the Project, which would be a significant impact. Implementing 
Mitigation Measure BIO-2a (described above) and Mitigation Measure BIO-4b (see in Impact 
BIO-4) would reduce potential Project-related impacts on bat maternity roosts to a less-than-
significant level by educating workers on the potential presence and sensitivities of these species, 
requiring pre-construction roost surveys, and implementing avoidance measures if potential 
roosting habitat or active roosts are identified.  

Through adherence to these measures, the Project would not have a significant impact on wildlife 
movement corridors or wildlife nursery sites. 

Mitigation Measure BIO-2a: See under Impact BIO-2. 
Mitigation Measure BIO-2b: See under Impact BIO-2. 
Mitigation Measure BIO-2c: See under Impact BIO-2. 
Mitigation Measure BIO-3a: See under Impact BIO-3. 
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Mitigation Measure BIO-3a: See under Impact BIO-3. 
Mitigation Measure BIO-4a: See under Impact BIO-4. 
Mitigation Measure BIO-4b: See under Impact BIO-4. 

Significance after Mitigation: Less than Significant 
_________________________ 

Local Policies and Ordinances Protecting Biological Resources 

Impact BIO-8: The Project would not conflict with any local policies or ordinances 
protecting biological resources. (Criteria e). (Potentially Significant prior to Mitigation) 

As discussed under Impact BIO-5, the Project may require removal of approximately 30 trees 
within the valley oak woodland located on the north-facing slope of the hill. Valley oak, coast 
live oak, and California bay trees within the woodland with a trunk circumference of 20 inches or 
larger (6.5 inches in diameter or larger) when measured at 4.5 feet above the ground qualify as 
“protected trees” under the Contra Costa County Tree Protection and Preservation Ordinance.  
County approval would be required prior to the removal of any protected trees.  

Development of the Project would be subject to, and consistent with, all the regulatory 
requirements identified in the General Plan. Additionally, as discussed above under Local Plans 
and Policies, the Project Applicant will be required to apply for development approval from the 
County. The County would condition Project approval for replacement of protected trees removed 
under the Project and protection of trees to be retained under the Project at a 2:1 replacement ratio, 
in accordance with the Contra Costa County Tree Protection and Preservation Ordinance. These 
measures would typically require restitution for trees to be removed, prohibiting storage of 
equipment and materials within the driplines of trees to be preserved, and requiring installation of 
tree protection fencing as recommended by the consulting arborist. Project compliance with 
conditions specified by the County for replacement of protected trees removed under the Project 
and protection of trees to remain under the Project, in combination with Mitigation Measure BIO-
5b, Enhancement and Creation of Valley Oak Woodland, would ensure that Project-related 
impacts to protected trees would be less than significant and the Project would not conflict with 
local ordinances or policies regarding protected trees. 

Mitigation Measure BIO-5b: See under Impact BIO-5. 

Significance after Mitigation: Less than Significant 

_________________________ 
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Cumulative Impacts 

Impact C-BIO-1: The proposed Project, in conjunction with cumulative development in the 
region, could result in cumulative impacts on special-status species, habitats, wetlands and 
other waters of the U.S., to which the Project would have a cumulatively considerable 
contribution. (All Criteria) (Potentially Significant prior to Mitigation) 

Geographic Context 

The geographic context for potential cumulative impacts on biological resources encompasses 
special-status species occurrences and their habitats within the Project site, the presence of 
sensitive natural communities, and biologically linked areas, such as the surface waters and 
northern coastal saltmarsh of the Project site with the larger Suisun Bay ecosystem. Past projects 
within this context, including the development of residential neighborhoods, commercial and 
industrial areas, and infrastructure, have already caused adverse cumulative changes to biological 
resources within the Project site and adjacent areas.  

Cumulative Analysis 

This analysis evaluates whether the impacts of the Project, together with the impacts of 
cumulative past, present and other reasonably foreseeable development in the area, as specified in 
Section 4.0, Introduction to the Environmental Analysis (4.0.6, Cumulative Analysis), would 
result in a cumulatively significant impact on special-status plants and animals or their habitat, 
special-status natural communities, wetlands and other waters of the U.S., or other biological 
resources protected by federal, State, or local regulations or policies (based on the significance 
criteria and thresholds presented earlier). This analysis then considers whether the incremental 
contribution of the Project to this cumulative impact would be considerable. Both conditions must 
apply in order for a project’s cumulative effects to rise to the level of significance.  

Natural communities near the Project site include open space areas such as northern coastal salt 
marsh and freshwater marsh within Waterbird Regional Preserve or areas that were historically 
industrial and have been restored or revegetated to natural communities such as wetlands and 
grasslands over time. These areas, in addition to ongoing industrial activities, provide a “new 
normal” in terms of habitat that is sometimes simplified in terms of diversity, and supports an 
altered suite of species than once existed. Overall, this is true of many areas surrounding the Bay.  

According to the General Plan EIR, future development in the County would result in the 
destruction of significant ecological resources. The majority of projects considered for the 
cumulative scenario involve development of residential uses within undeveloped areas adjacent to 
existing developed areas. Many of these areas have limited habitat value for wildlife, as they are 
already surrounded by disturbed and/or industrial lands. However, removal of existing vegetation 
communities within these project footprints that might support special-status plant and animal 
species could lead to cumulative impacts on an individual species or multiple species groups. All 
of the cumulative projects considered in this analysis (see Chapter 4.0) have or are currently 
undergoing, or will undergo, environmental review. Consistent with CEQA and applicable 
environmental regulations, environmental impacts have been avoided or minimized to the extent 
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feasible. Some of these projects are expected to have mostly temporary impacts on biological 
resources during the construction phase of the project, similar to the proposed Project, and will 
comply with applicable federal, state, and local regulations and implementation of project-
specific mitigation measures (where applicable). 

As explained in Impact BIO-1, vegetation removal and ground disturbance in support of Project 
construction could result in direct impacts on special-status plants should they be present where 
these activities would occur. As discussed, the impacts would be reduced to a less-than-
significant level with mitigation. Cumulative projects could also adversely affect the special-
status plant species with potential to occur on the Project site if their respective project areas also 
provide suitable habitat or currently support these species. Most of the cumulative projects 
considered are residential subdivision developments in the vicinity of the proposed Project which 
are likely to require (or required, if already constructed) similar degree of vegetation removal and 
ground disturbance (grading) to manipulate site topography for development. These areas 
generally abut existing development and are therefore exposed to some human disturbance which 
could affect the potential for special-status plants to be present. Of the cumulative projects not yet 
constructed, the Palms Ten residential project would develop a small area of grasslands to the 
northwest with similar opportunity to host the special-status plants with potential to occur within 
grassland habitat of the Project site, including Congdon’s tarplant, and fragrant fritillary. The 
nearby Lower Walnut Creek Restoration Project area hosts soft bird’s-beak, delta tule pea, 
Mason’s lilaeopsis, and potentially other species, some of which also have potential to occur 
within suitable habitat of the Project site. The Lower Walnut Creek Restoration project contains 
mitigation to avoid, minimize, and compensate for impacts to special-status plants. The File 
#SD17-9459 & LP14-2046 project is located in uplands between the Pacheco Creek and Lower 
Walnut Creek tidal channels included in the restoration project area and would be developed into 
industrial yards. Following a review of aerial imagery, the File #SD17-9459 & LP14-2046 project 
area appears to be primarily upland grasslands containing potential seasonal wetlands and coastal 
saltmarsh vegetation bordering the tidal channels.  

Due to the similarity in habitat type and overlap in potential special-status plant species that could 
be impacted by these proximate projects, the combined, localized effect of development on rare 
plants is potentially significant. As discussed, no special-status plants have been observed during 
comprehensive botanical surveys of the Project site in 2007 and 2008. While it is possible that 
special-status plants might have colonized suitable habitat of the Project site since these surveys, 
it is unlikely that a significant population of any single species or several species are now present 
to be impacted by the Project. In addition, the wetlands habitat where most of the rare species 
may occur would be largely avoided by the Project. For these reasons, the residual effects of the 
Project on rare plants combined with anticipated effects of the cumulative projects would not be 
cumulatively considerable.   

As explained in Impact BIO-2, Project construction could adversely affect California red-legged 
frog and/or western pond turtle should they occupy the perennial pond, freshwater marsh, or 
upland grassland habitats of the Project site during site grading or construction of Project 
components adjacent to aquatic habitat. As discussed, the impacts would be reduced to a less-
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than-significant level with mitigation. Cumulative projects could also adversely affect these 
species should their respective project areas provide suitable or occupied habitat. The Lower 
Walnut Creek Restoration Project area provides suitable habitat for western pond turtle and the 
File #SD17-9459 & LP14-2046 project provides similar potential aquatic habitat for California 
red-legged frog as the Project site. Although the Project and these cumulative projects could each 
impact California red-legged frog and/or western pond turtle individuals or their habitat, the 
combined effects on these species would not be substantially adverse. With the exception of the 
storm drain outfall on Pacheco Creek, the Project would avoid direct impacts to aquatic habitat 
for western pond turtle. The Project would avoid direct impacts to aquatic habitat for these 
species thereby minimizing risk of encounters to upland habitat. It is possible western pond turtle 
may occupy the banks of Pacheco Creek within the Project site; however, the development set-
back from this feature would be of sufficient distance that direct impacts to this species are 
unlikely. While the timing of Project construction may overlap with construction of the 
restoration project (planned for 2021 or 2022 and lasting one year) or the File #SD17-9459 & 
LP14-2046 project (construction timing unknown) the combined effects of these development 
projects on suitable habitat for these species would not be substantially adverse due to the 
abundance of both suitable aquatic and upland habitat for these species in the local vicinity. For 
these reasons, the combination of the residual Project effects on California red-legged frog and 
western pond turtle with anticipated effects of the cumulative projects would be less than 
significant. 

As explained in Impact BIO-3, Project construction would result in noise and visual disturbance 
which could adversely affect birds nesting within the Project site and remove trees and other 
vegetation which could host bird and their nests during breeding season. As discussed, the 
potential Project impacts on nesting birds would be reduced to a less-than-significant level with 
mitigation. Many of the identified cumulative projects would generate excess noise and or create 
visual disturbance during construction similar to the proposed Project which could impact nesting 
birds. Further, some of these projects not yet constructed may require vegetation removal that 
could cause nest failure or abandonment if active bird nests are present, including the Palms Ten, 
Lower Walnut Creek Restoration Project, and File #SD17-9459 & LP14-2046 project. Few (if 
any) trees occur within these respective project areas, however these cumulative projects would 
require at least some vegetation removal prior to site grading and development; activities which 
present a higher risk to nesting birds should this work occur during the nesting season. Because 
these projects would be required to comply with the same regulations protecting birds and their 
nests from direct impacts as the Project, the combined effect of the Project after mitigation with 
the potential effects of cumulative projects on nesting birds would be less than significant.   

As explained in Impact BIO-4, Project construction would include removal of trees and 
construction activities that generate noise and increase human activity above pre-Project 
conditions during construction which could have a substantial adverse effect on special-status 
bats and/or maternal roosts, if present; these impacts would be reduced to a less-than-significant 
level with mitigation. Cumulative projects which also involve removal of trees or involve 
demolition of buildings which provide suitable roosting habitat for bats could result in similar 
impacts as the Project. While the Project and some of the cumulative projects listed above could 



4. Environmental Setting, Impacts, and Mitigation Measures 

4.3 Biological Resources 

Bayview Estates Residential Project 4.3-60 ESA / 208078 
Draft Environmental Impact Report May 2021 

impact special-status and roosting bats if present, the combined effect would not be substantially 
adverse. Of the cumulative projects not yet constructed, few (if any) trees occur within their 
project areas which could host tree roosting bats. Artificial structures without human occupants 
which might attract bats to establish maternity roosts are scarce in this portion of Contra Costa 
County and few, if any of the cumulative projects involve building demolition that could directly 
impact roosts if present. Therefore, the risk for cumulative projects to substantially effect special-
status bats and/or bat maternity roosts is low and combined with the residual effect of the Project 
after mitigation the resulting impact on bats would be less than significant. 

Impact BIO-5 explains how the Project could impact creeping wildrye grassland during grading. 
As discussed, this impact would be reduced to a less-than-significant level through mitigation. 
Some of the cumulative projects considered could also                                                    adversely 
affect this sensitive natural community should it be present within development footprints. The 
Lower Walnut Creek Restoration Project would temporarily impact a small area of creeping 
wildrye grassland in its project area; however, the impacts to this community would be 
temporary, occurring only during construction. As described in the restoration project Initial 
Study/Mitigated Negative Declaration, vegetation management as part of the project would 
include collection, propagation and re-vegetation of creeping wildrye, resulting in no net loss of 
this sensitive natural community (ESA, 2019). This species would also be planted among other 
native species in restored areas of native grassland throughout the restoration project area. Upon 
project completion, this community may cover a larger area than current conditions as the 
proposed project includes creation of 36.36 acres of native (lower) grasslands (ESA, 2019). This 
sensitive natural community may also occur within the Palms 10 and/or File #SD17-9459 & 
LP14-2046 project areas. If present, impacts to creeping wildrye grassland are expected to be 
permanent due to the nature of these projects as residential and industrial yard developments. 
Given the creation of native grasslands containing creeping wildrye under the Lower Walnut 
Creek Restoration Project area and commitment to no net loss of this sensitive natural 
community, the residual impacts on this community from the Project combined with the 
anticipated impacts of the other cumulative projects considered would be less than significant.    

Impact BIO-5 also explains how the proposed Project would impact Valley Oak Woodland 
through removal of approximately 30 trees from the site’s hilltop woodland. As discussed, this 
impact on the sensitive natural community would be reduced to a less-than-significant level 
through mitigation. None of the cumulative projects considered would contribute to a cumulative 
impact on Valley Oak Woodland. There is therefore no cumulative impact to Valley Oak 
Woodland.   

The Project has been designed to avoid the sensitive natural community northern coastal 
saltmarsh within the site, impacts may occur during site grading and construction of infrastructure 
associated with the Project’s bioretention area and spillway, as explained in Impact BIO-5. This 
impact would be reduced to a less-than-significant level through mitigation. The Lower Walnut 
Creek Restoration Project would impact this sensitive natural community during construction and 
this community may be present within the File #SD17-9459 & LP14-2046 project area. Impacts 
to this community associated with the Lower Walnut Creek Restoration project would be 
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temporary during construction as the project’s purpose is to restore and enhance the wetlands and 
associated native plant communities of the project area, including northern coastal saltmarsh. As 
already discussed, the File #SD17-9459 & LP14-2046 project area appears to be primarily 
grasslands and may contain some seasonal wetlands and areas of northern coastal saltmarsh 
bordering the Pacheco Creek and Lower Walnut Creek tidal channels which occur on three sides 
of the project area. As this community likely occurs only along the fringes of this development 
area, the anticipated loss of northern coastal salt marsh under this cumulative project would be 
minor relative to the presence of this community bordering tidal channels in the immediate 
Project vicinity. For these reasons, and due to the enhancement and creation of northern coastal 
salt marsh under the Lower Walnut Creek Restoration project, the residual effects of the Project 
combined with the anticipated impacts of the cumulative projects would be less than significant.   

Impact BIO-6 explains how Project construction may result in direct impacts on potential federal 
or state regulated wetlands through placement of fill or indirect impacts through degradation of 
water quality. These impacts would be reduced to a less-than-significant level with mitigation and 
through participation in the regulatory permit process and compliance with permit conditions. As 
with the proposed Project, some of the cumulative projects considered could result in impacts to 
jurisdictional wetlands or waters, either through the direct placement of fill in these aquatic 
resources, or through indirect impacts to water quality. The Lower Walnut Creek Restoration 
Project would result in direct impacts to federal and state regulated wetlands and waters. 
Construction of the File #SD17-9459 & LP14-2046 project may also impact regulated wetlands 
and waters if present within the development footprint. As with the proposed Project, the 
cumulative projects would be required to obtain and comply with regulatory permits that specify 
measures to avoid and minimize potential direct and indirect impacts, and compensate for any 
unavoidable impacts to wetlands or waters. Through securing the required permits and approvals, 
and implementation of permit conditions, including compensation for unavoidable impacts to 
wetlands and waters, the combined residual effects of the Project with potential effects of the 
cumulative projects on regulated wetlands and waters would be less than significant. 

With the implementation of Mitigation Measures BIO-1, Avoidance and Minimization for 
Impacts to Special-Status Plants; BIO-2a, Worker Environmental Awareness Program 
Training, BIO-2b, General Conservation Measures during Construction; BIO-2c, Avoidance, 
Minimization, and Protection Measures for Sensitive Amphibians and Reptiles; BIO-3a, 
Nesting Bird Protection Measures; BIO-3b, Avoid and Minimize Impacts to California 
Black Rail and Ridgway's Rail; BIO-4a, Avoidance and Minimization Measures For Salt 
Marsh Harvest Mouse; BIO-4b, Avoidance and Minimization Measures for Bats; BIO-5a, 
Salvage and Reintroduction of Creeping Wildrye Grassland; BIO-5b, Enhancement and 
Creation of Valley Oak Woodland; BIO-6a, Protection of Jurisdictional Wetlands and Other 
Waters; and BIO-6b, Permits and Compensation for Impacts to Wetlands and Waters, the 
impact analysis in this section has shown that the Project would result in less than significant 
impacts on biological resources within and in the vicinity of the Project site. When considered in 
the context of past, present and reasonably foreseeable similar projects, the Project would have 
minor direct and indirect impacts to special-status plant and animal species or their habitat, 
sensitive natural communities, and jurisdictional wetlands and waters. The combined residual 
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effects of the Project when considered with the potential effects of the cumulative projects would 
be less than significant in all instances. The Project’s contribution would therefore not be 
considered cumulatively considerable. In general, future projects would be required to 
demonstrate that they would not have significant effects on these biological resources. Overall, in 
combination with past, present, and reasonably foreseeable future projects within the geographic 
context for this analysis, the Project would not result in a cumulatively considerable contribution 
to a cumulative impact on biological resources.  

Mitigation: None required. 

  

References – Biological Resources 
Balance Hydrologics, Inc., 2020. Stormwater Control Plan for Bayview Subdivision Project 

(SUB 8809). Prepared for Vinehill Investments, Inc. Originally prepared by Isakson & 
Associates, revised by Balance Hydrologics, Inc. May 29, 2020.  

California Department of Fish and Wildlife (CDFW), 2021. California Natural Diversity 
Database (CNDDB) for 7.5-minute topographic quadrangles Vine Hill, Fairfield South, 
Cordelia, Denverton, Benicia, Honker Bay, Briones Valley, Walnut Creek, and Clayton, 
Commercial Version, dated April 16, 2021.  

________, 2020. California Natural Community List, Vegetation Classification and Mapping 
Program, California Department of Fish and Wildlife. Sacramento, California. September 
9, 2020. 

________, 2018. Protocols for Surveying and Evaluating Impacts to Special-Status Native Plant 
Populations and Natural Communities, California Natural Resources Agency, March 20, 2018. 

Calflora, 2020. Information on California plants for education, research and conservation. [web 
application]. Berkeley, California: The Calflora Database [a non-profit 
organization]. Available: http://www.calflora.org/   (Accessed: September 29, 2020).  

California Native Plant Society (CNPS), 2021. Inventory of Rare and Endangered Plants (online 
edition, v8-03.039), California Native Plant Society, Sacramento, CA. Available at: 
www.rareplants.cnps.org. Accessed April 16, 2021.  

Consortium of California Herbaria (CCH), 2020. Accession results for Astragalus tener var. 
tener. [JEPS95196] Data provided by the participants of the Consortium of California 
Herbaria. [ucjeps.berkeley.edu/consortium/] Accessed September 29, 2020.  

Contra Costa County, 2010. Contra Costa County General Plan 2005-2020. Published January 18, 
2005; reprinted July 2010. 

Cowardin, L.M., V. Carter, F.C. Golet, and E.T. LaRoe, 1979. Classification of Wetlands and 
Deepwater Habitats of the United States. US Fish and Wildlife Service, Office of 
Biological Services, Washington, D.C. Publ. No. FWS/OBS-79/31. 

eBird, 2020. An online database of bird distribution and abundance [web application]. Waterbird 
Regional Preserve (including McNabney Marsh) Hotspot. eBird, Ithica, New York. 
Available online at http://www.ebird.org. Accessed September 24, 2020. 

http://www.calflora.org/
http://www.calflora.org/


4. Environmental Setting, Impacts, and Mitigation Measures 

4.3 Biological Resources 

Bayview Estates Residential Project 4.3-63 ESA / 208078 
Draft Environmental Impact Report May 2021 

Environmental Science Associates (ESA), 2008. Bayview Residential Subdivision Project Floristic 
Analysis Supplemental Survey, Contra Costa County, March 25, 2008. 

________, 2019. Lower Walnut Creek Restoration Project, Initial Study/Notice of Intent to Adopt a 
Mitigated Negative Declaration, prepared for the Contra Costa Flood Control and Water 
Conservation District, September 2019.  

Hicks, Jane, 2009. Approved Jurisdictional Determination, Chief, Regulatory Division, U.S. Army 
Corps of Engineers, letter communication. June 16, 2009. 

Holland, R.F., 1986. Preliminary Descriptions of the Terrestrial Natural Communities of 
California. California Department of Fish and Game, Sacramento, CA.  

Leidy, R.A., 2007. Ecology, Assemblage Structure, Distribution, and Status of Fishes in Streams 
Tributary to the San Francisco Estuary, California. San Francisco Estuary Institute, April 
2007. Contribution No. 530.  

May, J.T., L.R. Brown. 2002. Fish Communities of the Sacramento River Basin: Implications for 
Conservation of Native Fishes in the Central Valley, California. Environmental Biology of 
Fishes. 63: 373-388. 

Moore Biological Consultants. 2021. Letter report entitled, “Subject: “Bayview Estates”, Contra 
Costa County, California: Updated Biological Assessment. Prepared for Doug Chen, 
Discovery Builders, Inc., March 17, 2021. 

Moyle, P.B., 2002. Inland Fishes of California – Revised and Expanded. University of California 
Press. 2002. 

Sawyer, J.O. and T. Keeler-Wolf, 1995. A Manual of California Vegetation. California Native 
Plant Society. Sacramento, CA.  

U.S. Fish and Wildlife Service (USFWS), 2020. My Project, IPaC Trust Resource Report of 
Federally Endangered and Threatened Species in the Bayview Estates Residential Project, 
September 23, 2020. 

U.S. Geological Survey (USGS), 1898. California Karquines Quadrangle Topographic Sheet. 
March 28, 1898. 

Wood Biological Consulting (WBC), 2007a. Wetland Delineation and Preliminary Jurisdictional 
Determination for the Bayview Residential Subdivision Project, Contra Costa County, 
California. Prepared for Douglas Herring & Associates. Prepared with assistance by 
Nomad Ecology. October 29, 2007. 

Wood, J.K., Nur, N., Salas, L. and O.M.W. Richmond. 2017. Site-specific Protocol for 
Monitoring Marsh Birds: Don Edwards San Francisco Bay and San Pablo Bay National 
Wildlife Refuges. Prepared for the U.S. Fish and Wildlife Service, Pacific Southwest 
Region Refuge Inventory and Monitoring Initiative. Point Blue Conservation Science. 

WBC, 2007b. Floristic analysis of the proposed Bayview residential subdivision project. Contra 
Costa County, California. Prepared for Douglas Herring & Associates. Prepared with 
assistance by Nomad Ecology. October 31, 2007.  

WBC, 2008. Mike Wood to Robert Smith. December 18, 2008. Revised Wetland Delineation, 
Bayview Residential Project.  



4. Environmental Setting, Impacts, and Mitigation Measures 

4.3 Biological Resources 

Bayview Estates Residential Project 4.3-64 ESA / 208078 
Draft Environmental Impact Report May 2021 

  

This page intentionally left blank 
 


